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THE JOURNAL * FIFTH YEA K.

With this number the Minnesota

Law Journal enters upon its fifth year

of literary life, and it is with feelings

of pride and gratification that its pub

lisher and editor assure its subscrib

ers that it is no longer a mere venture,

but a sucessful enterprise, in spite of

the many obstacles it has had to over

come.

The publication of a state law jour

nal must necessarily be largely a labor

of love. Its circulation is so limited

that pecuniary gain is out of the ques

tion, and but for the recognition of the

fact that the members of the legal pro

fession appreciated its efforts to cater

to their wants the Journal would

long ago have been discontinued. It

has, however, thanks to the support

it has received, lived through its in

fancy, and is now looking forward to

a career of increased usefuiness. How

far our hopes will be realized must de

pend upon the aid our subscribers will

lend us in calling our attention to im

portant District Court decisions, and

other matters of interest to the pro

fession. One of the most valuable fea

tures of the Journal is the reporting

of these decisions, and if the attorneys

who try important cases will kindly

furnish us with brief statements of

the facts involved, and the authori

ties cited to sustain the positions as

sumed, we will fully and carefully re-
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port these decisions. Unless the attor

neys interested in a case assist us in

this way it will not be possible to

make as good a report of a decision

as we desire. While any assistance on

this line will be highly appreciated by

the Journal, it will also redound to the

benefit of the profeslon throughput the

state.

We propose to add several new fea

tures to the Journal during the com

ing year, and will spare no pains or ex

pense to make it deserving of the pa

tronage we ask for it.

A NEW DEPARTURE.

Beginning with this number of the

Journal we will furnish a digest of the

current decisions of the Supreme

Court of Minnesota, referring to the

advance sheets of the Northwestern

Reporter where the cases are reported

in full. The cases will be classified in

each number on the same general

plan, so that, when the numbers have

accumulated, very little time will be

consumed by a lawyer using this digest

in ascertaining whether the Supreme

Court has recently passed upon any

question being examined.

The Minnesota Law Journal will in

this way provide the profession with

an accurate digest of the decisions of

the Supreme Court in advance of any

other publication, and when a volume

has been completed and bound it will

contain a digest for the year covered

by it of all Minnesota cases alone, and

a subscriber will not be compelled to

hunt through the thousands of cases

decided in other states, digested in the

American or General Digest, to find

the decisions of his own state on

the points he is seeking light upon.

LIABILITY OF STOCKHOLDERS IN

MANUFACTURING CORPORATIONS.

Judge Brill of the District Court of

Ramsey county in the case of the Na

tional German American Bank v.

Haynie et al., reported in this

number of the Journal, decides

that the hability of a stock

holder under the constitutional provis

ion of this state is to be determined

by the terms of the articles of incor

poration, and that the stockholders In

an association, that by its articles is

thorlzed to engage in manufacturing

solely, are not individually liable for its

debts, where it has also to some extent

carried on a mercantile business not

authorized to engage In manufacturing

here announced, with the limitations

placed upon it in the opinion of the

learned judge, is undoubtedly correct.

LIABILITY OF HOLDER8 OF NA

TIONAL BANK 8TOCK AS COL

LATERAL SECURITY.

The Supreme Court of the United

States in Pauly v. National Bank,

which is reported in full herein, pass

ed upon the liability of one to whom

stock of a national bank had been

transferred as collateral security, and

held that' where the name of the

transferee "never appeared upon or in

the stock or other corporate books" of

the bank except as "pledgee," and

there was no element of fraud or col

lusion in the transaction, he could not

be held liable as a shareholder under

section 5151 of the United States Re

vised Statutes. This decision is of

such general interest and so fully re

views and distinguishes the former de

cisions of the court upon the point in

volved, that we have thought it well

to call attention to it.

NEGLIGENCE OF RAILWAYS IN THEIR

DUTY TO TRESPASSERS.

The dissent of Magruder, C. J,, in the

late case of Wabash R. R. Co. v. Jones

(45 N. E. 50), Supreme Court of Illi

nois, while taken on a point of plead

ing, marks an attempt to escape the

consequences of the Illinois rule ou the

subject of duty to tresspassers on rail

roads, (says the American Law Reg

ister and Review).

The material facts were that a

child was injured, while walking on

the track, in a manner and for a pur

pose pursued by many of the commun

ity and sanctioned by a usage of

twenty-five years. The railroad com

pany sought to escape liability for its

servant's alleged want of care, on the

ground that plaintiff was a trespasser.

To this view the majority of the Court

inclined.

The jurisdictions adopting the Illi

nois view hold that the railroad never

has any duty toward persons found on

its tracks other than the duty to avoid

willful injury, unless those persons
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have been positively invited by the

railroad company to go upon its tracks.

They draw a sharp "distinction be

tween cases where there is a mere

naked license or. permission to enter

upon or pass over an estate and

cases where the owner or occu

pant holds out any enticement, allure

ment or inducement to persons to en

ter upon or pass over his property:" Ry.

v. Bodemer, 139 Ills. 596 (1892). The

view which is found in the majority

of American jurisdictions is clearly

expresed by Boggs, P. J. In the de

cision of this same case in the Appel

late Court: 123 Ills. 125 (1893). "We

do not think that this evidence was

admitted for the purpose, as is sup

posed, of establishing a legal right in

the plaintiff to be upon the track; its

admission was proper for another pur

pose. * * * If the evidence • * •

tended to show that persons were like

ly to be upon the track at the time and

at the place where the appellee was

injured, and that the company had no

tice thereof and had reason to antici

pate the presence of persons there,

though trespassers, then * * * the

evidence was competent."

This theory does not require the rail

road constantly to exercise vigilance,

in order to ascertain whether the track

is free; the company is not required to

anticipate the presence of any un

authorized persons upon its tracks, in

the absence of knowledge or notice.

"The degree of care required in the

operation of trains is proportioned to

the danger likely to result therefrom."

Texas & P. R. Co. v. Watkins, 26

S. W. 760 (1894).

This is the rule followed in New

York, Pennsylvania, Missouri, Powell

v. R. Co., 59 Mo. Ap. 626 (1894); Wis

consin, Johnson v. R., 86 Wis. 63, 56 N.

W. 161 (1893), and most of the West

ern states. The Massachusetts view

is somewhat uncertain. In Chenery v.

Fltehburg, etc., R.. 160 Mass. 211, it

was held that the existence of a li

cense by acquiescence to cross at a

private way was a question for the

jury. The Illinois rule prevails in

Alabama and a few other states.

The first case in Illinois laying down

the rule now followed in that state

was R. v. Godfrey. 71 Ills. 500 (1874).

This case (which did not go quite the

length of the principal- case, since the

decision was based partly on the con

tributory negligence of the plaintiff)

seems to have been decided largely on

the authority of the Pennsylvania

cases of R. v. Hummel, 44 Pa. 375, and

Gillis v. R., 59 Pa. 129. In R v. Hum

mel, Stroug, J., employed what is now

generally regarded as a mistaken an

alogy in the following language:

"There is as perfect a duty to guard

against accidental injury to a night in

truder into one's bed-chamber as there

is to look out for trespassers upon a

railroad where the public has no right

to be." The Supreme Court of Ne

braska, R. v. Wymore, 40 Neb. 645, 58

N. W. 1120 (1894), refused to follow

this ruling.

This expression of Mr. Justice Strong

was, nevertheless, quoted with approv

al by Sharswood, J., in Gillis v. R.

(supra), and the latter judge on the

authority of R. v. hummel (supra) dis

sented In Kay v. P. R. Co., 65 Pa. 269

(1879). It was held, in this case, dis

tinguishing and virtually overruling R.

v. Hummel (at least so far as it was

made use of in the Illinois cases), that

if a railroad company allowed the

neighboring population to use its

tracks as a way, the presumption of

a clear track could not arise as in

other parts of the road, and that

greater precaution was necessary un

der these circumstances than else

where. To the same effect is Taylor

v. Canal Co., 113 Pa. 162 (1886).

The Illinois courts continue to cite

R. v. Hummel isupra) and Gillis v. R.

(supra), as though they embodied the

Pennsylvania law on the subject.

The Supreme Court of Washington,

in a case almost on all fours with the

present one, Roth v. Union Depot Co.,

13 Wash. 525 (1896), have gone into

a most elaborate and exhaustive sur

vey of the authorities, and have

reached a conclusion contrary to that

of the Illinois court. It is interesting

to observe that Hoyt. C. J., dissents,

on the ground that he can see no dif

ference between the duty of a railroad

to trespassers, and that of any other

laud holder.

This analogy is surely a false one.

Certainly a railway does owe some

duty of iaution toward persons whose

presence on the track it has reason to
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anticipate. Common justice and hu

manity demand that a railroad use a

greater degree of care in a crowded

eountry where it knows that trespass

ers are likely to be, than in lonely and

unfrequented places. To this demand

the great majority of authorises re

spond, and the Supreme Court of Illi

nois, when it frees the railroad in such

cases from liability for all negligence

except such gross want of care as will

amount to willfuiness, announces a

rule of law which few jurisdictions ap

prove.

CONFIDENTIAL COMMUNICATIONS

BETWEEN HUSBAND AND WIFE,

In a forgery prosecution and convic

tion in Beyerline v. State (Ind.), 45 N.

E. Rep. 772, the Supreme Court in

vestigated the question how far com

munications between husband and

wife are privileged. It was held com

petent to show by the wife's evidence

that he took her by the neck, and led

her into a bed-room, where he made

her sign her name to a promissory

note. The objection made to this evi

dence was that it detailed a confiden

tial communication made to the wife

by her husband. The Court properly

replied that in the conduct, shown in

the evidence, the husband was occu

pied In a double wrong, instead of be

ing engaged in a confidential communi

cation, such as the marital relation

would shield from public exposure.

The Court treated further on the sub

ject, as follows:

"It is not evei-3' conversation be

tween husband and wife, nor every

word or act said or done by either in

the presence of the other, that is pro

tected under the seal of secrecy, but

only such communications, whether by

word or deed, as pass from one to the

other by virtue of the confidence re

sulting from their intimate relations

with one another. Where the crim

inal, in seeking advice and consola

tion, lays open his heart to his wife,

the law regards the saeredness of their

relation, and will not permit her to

make known what he had thus com

municated, even as it will not ask him

to disclose it himself. But if what is

said or done by either has no relation

to their mutual trust and confidence

as husband and wife, then the reason

for secrecy ceases. Accordingly, many

conversations and actions by and be

tween husband and wife have been

held not to be privileged. In Beitman

v. Hopkins, 109 Ind. 177, 9 N. E. 720,

which was an action to set aside an

alleged fraudulent conveyance made

by a husband to his wife, the wife was

allowed to give evidence as to negotia

tions between her and her husband

prior to and resulting in the convey

ance of the land to her. The ruling

of the trial court in admitting the evi

dence was approved, this Court hold

ing that the negotiations were in no

sense such communications as are

made incompetent by the statute. So,

in Brown v. Norton, 67 Ind. 424, it was

held that a wife might testify as to

a parol contract entered into between

her husband and another person: and

in Schmied v. Frank, 86 Ind. 250, a

like ruling was made concerning evi

dence given by a wife as to conversa

tions between her and her husband,

whereby she constituted him her busi

ness agent. In Williams v. Riley, 88

Ind. 290, it was likewise held that a

wife should have been permitted to

testify that she was present when a

certain note executed by her husband

and others had been paid. 'Husband

and wife,' said the Court in that case,

'are not longer incompetent witnesses

for or against each other, except that

neither of them is allowed to testify

in relation to a communication made

by the other.' A similar holding was

made in Jack v. Russey, 8 Ind. 180.

In divorce and other like proceedings

a still larger liberty is permitted. Smith

v. Smith, 77 Ind. 80, was an action

for divorce brought by a wife. It was

there held proper for her to testify as

to her conduct as a wife, and as to her

husband's habits of intoxication and

his abuse of her. Also, In Stanley v.

Stanley, 112 Ind. 143, 13 N. E. 261,

being an action on au ante-nuptial

l)ond given by the husband. it was

held that the wife might testify as to

the conduct of the husband in matters

relating to the alleged violation of the

conditions of the bond. And In Main-

ard v. Reider. 2 Ind. App. 115, 28 N.

E. 196, which was au action by a hus

band to recover for the seduction of

his wife, the evidence of the husband

as to statements made in his presence
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by his wife to her seducer was held

competent."

"In criminal prosecutions the restric

tions as to the competency of offered

evidence are still further removed. By

section 504, Rev. St. 1894 (section 496,

Rev. St. 1881), all persons not express

ly excepted are declared to be com

petent as witnesses in civil actions. In

the succeeding section, those excepted

as incompetent are the insane; chil

dren under 10 years of age, save in

certain cases; nttorneys, physicians,

and clergymen, as to confidential mat

ters; and, 'sixth, husband and wife, as

to commumcations made to each

other.' Other exceptions, not necessary

to state here, are made in the sections

of the statute immediately following.

By section 1867. Rev. St. 1894 (section

1798. Rev. St. 1881), all persons com

petent to testify in civil actions arc

declared to be also competent In crim

inal prosecutions, and, in addition,

three other classes of witnesses are

named as competent—that is, the ac

cused, if he wishes to testify; his ac

complices, if they consent; and the in

jured party. Under the last of these

cases, it has been held that a wife,

when the injured party, is competent

to testify, even as to confidential com

munications between her and her hus

band. Doollttle v. State, 93 Ind. 272.

It has also been held that, for the pur

pose of showing the relations that ex

isted between husband and wife, let

ters written by her to her husband

might be read in evidence, in a prose

cution afterwards instituted against

him in which he was charged with her

murder. Petit v. State, 135 Ind. 393,

34 N. E. 1118. In Terry v. Randall,

83 Ind. 143, the actions of a husband

in taking money belonging to another,

counting it over, putting it into his

pocket, and not returning it to the

owner, all in presence of his wife,

were held to be confidential communi

cations, which could not be testified to

by her, even though she avoided the

statement of any words spoken by her

husband. Yet in Hutchason v. State,

67 Ind. 449, the testimony of a wife

as to the acts of her husband in the

commission of arson was held com

petent; and in Jordan v. State, 142 Ind.

422, 41 N. E. 817, a husband was per

mitted to testify as to a communica

tion to him by his wjfe that she in

tended to burn a certain mill. The

reason given for this last holding

was, that the husband was un

der the statute above cited, an 'In

jured party,' being part owner of the

mill which she was charged to have

set on fire."

"In the light of the interpretation so

given to the statutes relating to a

wife's testimony, there can be no

doubt that the evidence here objected

to was competent. It was not con

cerning any confidential or other com

munication made by the husband to

the wife, but, as in several of the eases

cited, was evidence of a crime com

mitted by him in her presence. He,

besides, forced her to aid him in the

commission of the forgery; and appel

lant says that she herself committed

the forgery. If she had been thus

wrongfully accused by him, she might

testify as an injured party; and. if she

were indeed an accomplice with him,

she might testify as such. If, on the

other hand, as seems to have been the

case, she was an abused and maltreat

ed wife, forced, also, into the com

mission of u criminal action against

her will, the marital relation had no

connection with his act, and she might

then, also, give evidence of the crime."

SUPREME COURT OF THE

UNlTED STATES.

Frederick N. Panly. Receiver of the Cali

fornia, National Bank of San Diego,

Plaintiff in Krror v». The State Loan

and Trust Company, Defendant In

Error.

National Banks—Liability of Stock

holders-Pledgee of Stock.

One who does not appear upon the offi
cial hst of the names and residences
of the shareholders of a national
banking association otherwise than
as "pledgee" of a given number of
shares of the capital stock of such
association—nothing else appearing
—is not liable as a "shareholder" of
such association under section 5151 of
the Revised Statutes of the United
States declaring that "the sharehold
ers of every national banking as
sociation shall be held individually
responsible, equally and ratably,
and not one for another, for all con
tracts, debts,, and engagements of
such association, to the amount of
their stock herein at the par value
thereof, in addition to the amount in
vested in such shares." Pullman v.
Upton. 96 U. S. 328, National Bank v.
Case. »B U. S. re». Bowdt-n v. Johnson,
107 IT. S. 251 and Anderson v. Philadel
phia Warehouse Co. ill U. S. 479 dis
tinguished.

In Error to the United States Circuit



6 LAW JOURNAL. [vol. vTHE MINNESOTA

Court of Appeals for ...e Ninth Circuit.

Affirmed.

Mr. Justice Harlan delivered the

opinion of the court.

This was an action to recover the

amount of an assessment made on the

shareholders of a national banking as

sociation in the hands of a receiver.

Is the defendant in error, the State

Loan and Trust, company, a "share

holder" of the California National

Bank of San Diego within the mean

ing of the statute relating to national

banking associations? That is the sole

question presented by the pleadings.

By the Revised Statutes of the

United States, it is provided:

"Sec. 5139. The capital stock of each

association shall be divided into shares

of one hundred dollars each, and be

deemed personal property, and trans

ferable on the books of the association

in such manner as may be prescribed

in the by-laws or articles of associa

tion. Every person becoming a share

holder by such transfer shall, in pro

portion to his shares, succeed to all

the rights and liabilities of the prior

holder of such shares; and no change

shall be made in the articles of associa

tion by which the rights, remedies or

security of the existing creditors of

the association shall be impaired."

"Sec. 5151. The shareholders of

every national banking association

shall be held individually responsible,

equally and ratably, and not one for

another, for' all contracts, debts, and

engagements of such association, to

the extent of the amount of their

stock therein, at the par value thereof,

in addition to the amount invested in

such shares. * * » "

"Sec. 5152. Persons holding stock as

executors, administrators, guardians

or trustees shall not be personally sub

ject to any liabilities as stockholders;

but the estates and funds in their

hands shall be liable in like manner

and to the same extent as the testator,

intestate, ward or person interested in

such funds would be, if living, and

competent to act and hold the stock in

his own name."

"Sec. 5210. The president and cashier

ai every national banking association

shall cause to be kept at all times a

full and correct list of the names and

residences of all the shareholders in

the association, and the number of

shares held by each, in the office

where its business is transacted. Such

list shall be subject to the inspection

of the shareholders and creditors of

the association, and the officers author-

izeu to assess taxes under state author

ity, during business hours of each day

in which business may be legally

transacted. A copy oi such list, on the

first Monday of July of each year, veri

fied by the oath of such president or

cashier, shall be transmitted to the

comptroller of the currency."

The comptroller of the currency ap

pointed the plaintiff in error, receiver

of the California National Bank of San

Diego, California. R. S. Sec. 5234. He

gave bond as required by law, and

thereafter entered upon the discharge

of the duties of his trust.

In virtue of the authority conferred

upon him by law, the compiroller made

an assessment on the shareholders of

the bank for §500.000, to be paid by

them on or before the ISth day of

June, 1892. The assessment was

equally and ratably upon sharehold

ers to the amount of one hundred per

centum of the par value of the shares

of the capital stock oi the bank held

and owned by them respectively at the

time of its failure or suspension, and

the receiver was required by an order

of the comptroller to institute suits to

enforce against each shareholder his

personal liability to that extent.

The receiver gave due notice of the

assessment, in writing, to the State

Loan and Trust Company—which is a

corporation of California, having its

principal place of business at the city

of Los ^ngeles in that state—and

made demanu upon it therefor, but

the company did not pay the same or

any part thereof.

The facts upon which the claim

against the defendant company is

based are these: S. G. Havermale and

J. W. Collins, owners and holders re

spectively of certificates numbered 286

and 297 issued to them for one hun

dred shares, each, of the capital stock

of the California National Bank of San

Diego, were Indebted to the State Loan

and Trust company upon their promis

sory note for $12,500, besides Interest.

These certificates having been indorsed

by the respective holders by writing
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their names across the back thereof,

were transferred and delivered to the

State Loan and Trust company as col

lateral security for the payment of the

above note, and, so indorsed, were, in

ordinary course of mail, transmitted

and surrendered to the California Na

tional Bank of San Diego. New cer

tificates, numbered 308 and 309, re

spectively, were thereupon issued to

the State Loan and Trust company of

Los Angeles, as "pledgee," in lieu of

certificates 286 and 297.

Each of the new certificates showed

upon its iace that it was issued to the

"State Loan and Trust company of

Los Angeles," and each purported to

be for one hundred shares of the capi

tal stock of the California National

Bank of San Diego.

The defendant, after receiving cer

tificates 308 and 309, held them "as

pledgee, and as collateral security for

the payment of said note, and for the

unpaid balance of the debt thereby

represented."

Otherwise than as just stated, the

State Loan and Trust Company of Los

Angeles never had, owned or held any

shares of the capital stock of the Cali

fornia National Bank of San Diego,

and never was entitled to hold the

usual stock certificate as sucu share

holder to the amount of two hundred

shares or to any other amount.

Except as pledgee of the stock rep

resented by certificates 308 and 309,

respectively, the name of the State

Loan and Trust company never ap

peared upon or in the stock or other

corporate books of the California Na

tional Bank of San Diego as a share

holder. The entries In the books of the

bank showed that the new certificates

were issued to the State Loan and

Trust company as pledgee, and not

otherwise.

A jury having been waived by the

parties in writing, the case was tried

in the circuit court, and judgment was

rendered for the defendant: 56 Fed.

Rep. 43o. Upon appeal to the circuit

court of appeals that judgment was af

firmed: 15 U. S. App. 259.

Is one who does not appear upon

the official list of the names and resi

dences of the shareholders of a na

tional banking association otherwise

than as "pledgee" of a given number

of shares of the capital stock of such

association—nothing else appearing—

liable as a "shareholder" of such as

sociation under section 515x of the Re

vised Statutes of the United States,

declaring that "the shareholders of

every national banking association

shall be hen Individually responsible,

equally and ratably, and not one for

another, for all contracts, debts and

engagements of such association, to

the amount of their stock therein at

the par value thereof, In addition to

the amount Invested In such shares?"

As both sides contend that their re

spective positions are in harmony with

decisions heretofore rendered in this

court, it will be necessary to refer to

some of the cases cited by counsel.

In Pullman v. Upton, 96 U. S. 328,

330, which was an action by the as

signee in bankruptcy of an insurance

company to compel a holder of

shares of its stock to pay the

balance due thereon, the court

said: "The only question remain

ing is, whether an assignee of

corporate stock, who has caused it to

be transferred to himself on the books

of the company, and holds it as col

lateral security for a debt due from his

assignor, is liable for unpaid balances

thereon to the company, or to the

creditors of the company, after it has

become bankrupt. That the original

holders and the transferees of the

stock are thus liable, we held In Upton

v. Tribiicock, 91 U. S. 45, Sanger v. Up

ton, Id. 56 and Webster v. Upton, Id.

65; and the reasons that controlled our

judgment In those cases are of equal

force in the present. The creditors of

the bankrupt company are entitled to

the whole capital of the bankrupt, as

a fund lor the payment of the debts

due them. This they can not have, if

the transferee of the shares is not re

sponsible for whatever remains unpaid

upon his shares; for by the transfer

on the books of the corporation the

former owner is discharged. It makes

no difference that the legal owner—

that is, the one In whose name the

stock stands on the books of the cor

poration—is in fact only, as between

himself and his debtor, a holder for se

curity of the debt, or even that he has

no beneficial Interest therein."

In National Bank v. Case, 99 U. S.
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628. 631, 632—which was an action to

make the Germania National Bank of

New Orleans liable as a shareholder

of another national bank that had be

come insolvent—it appeared that

Phelps, MeCullough & Co. borrowed

money from the defendant bank, and

to secure the payment of the loan, evi

denced by note, pledged one hundred

shares of the stock of the Crescent

City National Bank, with power on

non-payment of the sum borrowed to

dispose of tne stoc- for cash without

recourse to legal proceedings, and to

that end to make transfers on the

books of the latter corporation. The

note not having been paid, the stock

was transferred on the books of the

Crescent City National Bank to the

Germania National Bank. The latter

subsequently caused the stock to be

transferred, on the books of the

former, to one of its clerks, who ac

quired no beneficial interest in it. and

between whom and the ouicers of his

bank it was understood that he would

retransfer the stock at their request.

This court, observing that notwith

standing the transfer to the clerk the

stock remained subject to the bank's

control, and that the transfer to him

was made to evade the liability of true

owners, said: "It is thoroughly estab

lished that one to whom stock has

been transferred in pledge or as col

lateral security for money loaned, and

who appears on the books of the cor

poration as the owner of the stock, is

liable as a stockholder for the benefit

of creditors. We so held in Pullman v.

Upton, 96 U. S. 322: and like decisions

abound in the English courts, and in

numerous American cases, to some of

which we refer: Adderly v. Storm. 6

Hill (N. Y.), 624; Roosevelt v. Brown,

11 N. Y. 148; Holyoke Bank v. Burn-

ham, 11 Cush. (Mass.) 183; Magruder

v. Colston, 44 Md. 349; Crease v. Bab-

coefc, 10 Mete. (Mass.) 525; Wheelock

v. Kost, 77 Ill. 290; Empire City Bank,

18 N. Y. 199; Hale v. Walker, 31 Iowa,

344.

For this several reasons are given.

One is, that he is estopped from de

nying ...s liability by voluntarily hold

ing himself out to the public as the

owner of the stock, and his denial of

ownership is Inconsistent with the rep

resentations he has made; another is,

that by taking the legal title he has

released the former owner; and a third

is, that after having taken the appar

ent ownership and thus become en

titled to receive dividends, vote at elec

tions, and enjoy all the privileges of

ownership, it would be inequitable to

allow him to refuse the responsibilities

of a stockholder. « * •

When, therefore, the stock was trans

ferred to the Germania Bank, though

it continued to be held merely as a

collateral security, the bank became

subject to the liabilities of a stock

holder, and the liability accrued the in

stant the transfer was made." After

referring to some of the English cases,

the court proceeds: "The American

doctrine is eveu more stringent. Mr.

Thompson states it thus, and he is sup

ported by the adjudicated cases: 'A

transfer of shares in a failing corpora

tion, made by the transferrer with the

purpose of escaping his liability as a

shareholder, to a person who. from any

cause, is incapable of responding in re

spect of such liability, is void as to

the creditors of the company and as to

other shareholders, although as be

tween the transferrer and the trans

feree it was out and out.' Nathan v.

Whitlock, 9 Paige (.,. Y.), 152; Mc-

Claren v. Franciscus, 43 Mo. 452;

Marcy v. Clark. 17 Mass. 329; Johnson

v. Laliin, by Dillon, J., 6 Cent. Law

Jour. 131 (5 Dillon, 65). The case in

hand does not need the application of

so rigorous a doctrine. While the evi

dence establishes that the Crescent

City was in a failing condition when

the transfer to Waldo was made, and

leaves no reasonable doubt that the

Germania Bank knew it and made the

transfer to escape responsibility, it

establishes much more. The transfer

was not an out and out transfer. The

stock remained i - property of the

transferrer. Waldo was bound to re-

transfer it when requested, and all the

privileges and possible benefits of own

ership continued to belong to the bank.

No case holds that such a transfer re

lieves the transferrer from his liability

as a stockholder."

It may be here observed that in Pull

man v. T.'pton, the person who sought

to escape liability as a shareholder ap

peared on the books of the insolvent

insurance company as the owner of
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the stock; and that In National Bank

v. Case, the Germania National Bank,

after the original transfer under the

power of attorney executed by its

debtor, appeared on the books of the

other bank as the owner of the stock,

and that the liability arising there

from could not be defeated or avoided

by a transfer, however regular in form,

to another who acquired no beneficial

interest in it, aud was to hold the

stock simply for its benefit. Nothing

appeared upon the stock list, in either

case, to indicate that the person or

corporation who appeared on such list

as a shareholder was not, in fact, the

actual owner.

In Bowden v. Johnson, 107 U. S. 251,

261, which involved the liability as a

shareholder of a national bank of one

who became the purchaser and owner

of some of its shares, and who, in ap

prehension of the bank's failure, and

in order to escape liability, transferred

his stock to an irresponsible person,

the court said: "The answer sets forth

that Johnson -^-carne the purchaser

and owner of the one hundred and

thirty shares in 1869. As such share

holder, he became subject to the in

dividual liability prescribed by the

statute. This liability attached to him

until, without fraud as against the

creditors of the bank, ior whose pro

tection the liability was imposed, he

should relieve himself from it. He

could do so by a bona fide transfer of

the stock. But where the transferrer,-

possessed of information showing that

there is good ground to apprehend the

failure of the bank, colludes and com

bines, as in this case, with an irre

sponsible transferee, with the design

of substituting the latter in his place,

and of thus leaving no one with any

liability to respond for the individual

liability imposed by the statute in re

spect of the shares of stock trans

ferred, the transaction will be decreed

to be a fraud on the creditors, and he

will be held to the same liability to

the creditors as before the transfer.

He will be still regarded as a share

holder quoad the creditors, although he

may be able to show that there was a

full or partial consideration for the

transfer, as between him and the

transferee.

Th,e appellees contend that the

statute does not admit of such a rule,

because it declares that every person

becoming a shareholder by transfer

succeeds to all the liabilities of the

prior holder, and that, therefore, the

liabilities of the prior holder, as a

stockholder, are extinguished by the

transfer But it was held by this

court in National Bank v. Case, 99 U.

S. 628, that a transfer on the books

of the bank is not in all cases enough

to extinguish liability. The court, in

that case, defined as one limit the right

to transfer, that the transfer must be

out and out. or one really transferring

the ownership as between the parties

to it. But there is nothing in the

statute excluding, as another limit,

that the transfer must not be to a

person known to be irresponsible, and

collusively made, with the intent of

escaping liability, and defeating the

rights given by statute to creditors."

But the case to which our attention

has been particularly called is Ander

son v. Philadelpuin Warehouse Com

pany, 111 U. S. 479, 483-5. in which

the question was as to the liability of

the Philadelphia Warehouse Company

as a shareholder of a national bank

that had become insolvent. The facts

in that case were tuese: Blumer & Co.

(the senior member of that firm being

president of the Dank) arranged with

the Warehouse company for a loan

or banker's credit, to be secured by

collaterals. Kern, a member of the

firm, transferred 450 shares of the

stock of the bank, standing in his

name on the books of the bank, and

caused a new certificate to be issued

in the name of Henry, as president of

the Warehouse company, and it was

taken or sent to that company as iur-

ther security for the credit extended

to Blumer & Co.

The fact of this transfer ot stock to

the name of Henry, as president, hav

ing come to the knowledge of the di

rectors and executive committee of the

Warehouse company, they caused a

transfer to be made on the books of

the bank to one McCloskey, an irre

sponsible person, and a porter in its

employment, an a new certificate to

be issued in his name, because they

deemed it inadvisable to have the

stock stand in the name of the com

pany's president, and thus incur the
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liability imposed upon shareholders of

national banks. McCloskey never had

possession of the certificate and gave

to the Warehouse company an irre

vocable power of attorney for the sale

and transfer of the stock. Upon Mc-

Closkey's death the stock was trans

ferred on the books of the bank to

Ferris, also an irresponsible person and

an employe of the Warehouse com

pany. A new certificate was issued to

him, and delivered to the company,

Ferris indorsing thereon an irrevoca

ble power of attorney for its transfer.

When the bank failed the stock stood

in the name of Ferris, the Warehouse

company holding the certificate. That

company never received any dividends

on the stock, and never acted as a

shareholder, but held the Stoc& as se

curity for the debt due it.

This court in that case recognized it

to be well settled that one who allows

himself to appear on the books of a

national bank as an "owner" of its

stock is liable to creditors as a share

holder, whether he be, in fact, the ab

solute owner or only a pledgee, and

that, if a registered owner, acting in

bad faith, transfers his stock in a fail

ing bank to an irresponsible person, for

the purpose of escaping liability, or if

his transfer is colorable only, the trans

action is void as to creditors—citing

National Bank v. Case, 99 V. S. 628;

Bowden v. Johnson, 107 U. S. 251. It

was further said to be beyond question

that the beneficial owner of stock

registered in the name of an irre

sponsible person may under some cir

cumstances, be liable to creditors as

the real shareholder; "but," the court

observed, "it has never, to our knowl

edge, been held that a mere pledgee

of stock is chargeable where he is not

registered as owner."

It appeared, according to the opinion

in that case, that there was no evi

dence of actual fraud or bad faith;

that the warehouse company never

was the owner of the stock in ques

tion, and never held itself out as such;

that the transfer of Kern and Blumer

& Co. was only by way of pledge,

and the company was bound to return

the stock whenever the debt, for which

it was held, was paid; tuat the com

pany never consented to a transfer of

the stock to its name on the books, or

to that of its president, and that for

seven years before the failure of the

bank, and at least five years before

its embarrassments were known to the

company or the public, the stock, with

the assent of Kern, Blumer & Co., and

the |oflJcers of the bank, stood in the

name of McCloskey or Ferris; that

during all that time neither the regis

tered holders nor the warehouse com

pany claimed dividends or in any way

acted as shareholders; that either

Kern or Blumer & Co. took the divi

dends as they were paid, and to all

intents and purposes controlled the

stock; that there was no concealment

on the part of the warehouse company,

and no effort to deceive; that it had

possession of the certificates represent

ing the stock, with full power to con

trol them for a'l the purpose* of its

security, but never was or preteuded to

be anything else than a mere pledgee;

that those who examined the list of

shareholders would have found the

name of McCloskey or Ferris as the

registered holder of four nundred and

fifty shares; there was nothing on the

books of tue bank to connect them, or

either of them, with the warehouse

company, and, therefore, no credit

could have been given on account of

the apparent liability of the company

as a shareholder.

"If," the court said, "inquiries had

been made and all the facts ascer

tained, it would have been found that

either Kern or Blumer & Co. were

always the real owners of the stock,

and that it had been placed in the

name of the persons who appeared on

the registry, not to shield any owner

from liability, but to protect the title

of the company as pledgee, turner &

Co. and the bank were fully advised

who McCloskey was, ana of his prob

able responsibility, when they allowed

the transfer to ue made to him, and

they undouuieuiy knew who Ferris

was when the stock was put in his

name aiter McClos^ey's death. The

avowed purpose of both transfers was

to give the company the control of the

stock for the purposes of its security,

without making it liable as a regis

tered shareholder. To our minds there

was neither fraud nor illegality in this.

The company perfected its security as

a pledgee, without making itself liable
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as an apparent owner. Kern or Blumer

& Co. still remained the owners of the

stock, though registered in the name

of others, and pledged as collateral

security for their, debt. They consent

ed to the transfer, not to escape liabil

ity as shareholders, but to save tue

company from a liaL-.lity it was un

willing to assume, and at the same

time to perfect the securny it required

for the credit to be given. As between

Blumer & Co. and the warehouse com

pany, Blumer & Co. or Kern were the

owners of the stoc- and the company

the pledgee. As between the company

and the bank, or its creditors, the com

pany was a pledgee of the stock and

liable only as such.

The creditors were put in no worse

position by the .transfers that were

made than they would have been if

t He stock had remained in the name of

Kern or Blumer & Co., who were al

ways the real owners. To our minds

the fact that the stock stood registered

in the name of Henry, president, from

December 27tn, to January 10th, is, un

der the circumstances of this case, of

no importance. j.he warehouse com

pany promptly declined to allow itself

to stand as a registered shareholder,

because it was unwilling to incur the

liability such a registry would impose.

It asked that the transfer might be

made to McCloskey. To this the own

ers of the stock and the bank assent

ed, and from that time the case stood

precisely as it would if the transfer

had originally been made to McClos

key instead of Henry, president, or if

Henry had retransferred to Kern or

Blumer & Co., and they had at the re

quest of the company made another

transfer to McCloskey. The security

of the warehouse company was per

fected without imposing on tue com

pany a snareholder's liability. All this

was done In good faith, when ...e bank

was in good credit and paying large

dividends, and years before its failure

or even its embarrassment. So far as

the company was concerned, the trans

fer was not made to escape an im

pending calamity, but to avoid incur

ring a liability it was unwu.ing to as

sume, and which it was at perfect

liberty to shun."

Another of w.e cases referred to, al

though it did not relate to the liability

of the shareholders of national bank

ing associations, is Easton v. German-

American Bank, 127 U. S. 532, 536-7,

in which it was said: "Where per

sonal property is pledged, the pledgee

acquires the legal title and the pos

session. In some cases, it is true. it

may remain in the apparent posses

sion of the pledgor, but, if so, it can

be only where the pledgor holds as

agent of the pledgee. By virtue of the

pledge, the pledgee has the rig^.. by

law, on default of the pledgor, to sell

the property pledged in satisfaction of

the pledgor's obligation. As in that

transaction the pledgee is the vendor,

he can not also be the vendee. In ref

erence to the pledge and to the

pledgor, he occupies a fiduciary rela

tion, by virtue of which' it becomes his

duty to exercise his right of sale for

the benefit of the pledgor. He is In

the position of a trustee to sell, and is

by a familiar maxim of equity forbid

den to purchase for his own use at

his own sale. The same principle ap

plies with a like result where real

estate is conveyed by a debtor direct

ly to a creditor as security for the

payment of an obligation, wun a

power to sell in case of default. There

the creditor is also a trustee to sell,

and can not purchase the property at

his own sale for his own use."

It is apparent that the precise ques

tion before us was not involved in any

of the above cases, although the prin

ciples announced in them bear upon

the issue here prosen

From those cases the following rules

relating to the liability of sharehold

ers of national banking associations

may be deduced:

That the real owner of the shares

of the capital stock of a national bank

ing association may, in every case, be

treated as a shareholder within the

meaning of section 5151;

That if the owner transfers his

shares to anotner perso'n as collateral

security for a debt due to the latter

from such owner, and if, Dy the direc

tion or with the knowledge of the

pledgee, the shares are placed on the

books of the association in such way

as to imply that the pledgee is the

real owner, then tne pledgee may be

treated as a shareholder within the

meaning of section 5151 of the Re
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vised Statutes of the United States,

and therefore liable upon the basis

prescribed by that section for the con

tracts, debts and engagements 01 .lie

association;

That if the real owner of the shares

transfers them to another person, or

causes them to be placed on the books

of the association in the name of an

other person, with the intent simply

to evade the responsibility imposed by

section 5151 on shareholders of na

tional banking associations, such

owner may be treated, for the pur

poses of that section, as a shareholder,

and liable as therein prescribed;

That if one receives shares of the

stock of a national bau.-ug associa

tion as collateral security to him for

a debt due from the owner, with

power of attorney authorizing him to

transfer the same on the books of the

association, and being unwilling to in

cur the responsibilities of a share

holder as prescribed by the stntute,

causes the shares to be transferred on

such books to another, under an agree

ment that they are to be held as se

curity for the debt due from the real

owner to his creditor—the latter acting

in good faith and for the purpose only

of securing the payment of that debt

without incurring the responsibility of

a shareholder—he, the creditor, will

not, although the real owner may, be

treated as a shareholder within the

meaning of section 5151; and.

That the pledgee of personal prop

erty occupies toward the pledgor

somewhat of a fiduciary relation, by

virtue of which, he being a trustee

to sell, it becomes his duty to exer

cise his right of sale for the benefit of

the pledgor.

The present case differs from those

cited in the important particular that

the stock list of the bank gave in

formation to all who examined it that

the State Loan and Trust company

was not the real or absolute owner of

the shares in question, but held them

only as "pledgee;" that there was no

"out and out" transfer of the stock,

whereby the transferrer, as between

him and the transferee, parted with

his interest; and that the real owner

ship remained with the pledgor, the

pledgee acquiring only a lien upon the

stock to secure its debt.

In the case of Finn v. Brown, 142

U. S. 56, 71, the question was as to

the liability as a shareholder of a di

rector of a bank who appeared upon

its books to be the owner of a given

number of shares of stock. The court

said: "It appears by the evidence that

the bank had a stock register and a

book of certificates of shares, and that

a list of stockholders and of transfers

was kept in one of its books, although

it had no regular stock book. The jury

would not have been justified in hold

ing the defendant not liable for the

assessment on the 50 shares or for the

$1,750 dividend. The dividend was un

doubtedly fraudulent, and the records

of the bank were falsified in showing

that the defendant was present at the

meeting at which the dividend was de

clared. It was declared, probably, by

I)e Walt himself alone, for the pur

pose of showing a fictitious prosperity

and of concealing from the public and

the directors the real condition of the

affairs of the bank. The defendant

had had no previous connection with

a banking business, and was deceived

by De Walt. But all this can not re

lieve him from liability. The statutes

of the United States are explicit as

to the necessary ownership of stock

in a national bank by a director there

of, and as to his taking an oath to

that effect, and as to the keeping by

the cashier of a correct list of the

shareholders and of the number of

shares each of them holds; and it can

not be held, with any safety to the

interests of the public and those who

deal with national banks, that a di

rector, who also is vice-president and

acts as cashier, can shield himself

from liability by alleging ignorance of

what appears by the books of which

he has charge."

Does the statute, In letter or spirit,

require that the word "pledgee," ap

pended to the name of the party to

whom certificates 308 aud 309 were

issued, should be entirely Ignored? Is

the holder of such certificates in no

better condition, in respect of liability

as a shareholder, than if such list had

imported absolute ownership in the

transferee? The statute requires that

there shall be kept, at all times, in

the office where the business of a na

tional banking association is trans
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acted, and subject, during business

hours, to the inspection of sharehold

ers and creditors of the association, as

well as of officers authorized to assess

taxes under state authority, a full and

correct list of the names and resi

dences of all the shareholders of the

association, and of the number of

shares held by each. isec. 5210. Mani

festly, one, if not the principal, object

of this requirement, was to give credi

tors of the association, as well as

state authorities, information as to the

shareholders upon whom. if the as

sociation becomes insolvent, will rest

the Individual liability for its con

tracts, debts and engagements. Refer

ring to tills provision this court said,

In Waitc v. 1 iowley, 94 U. S. 527, 534,

that the act of cougress "was merely

designed to furnish to the public deal

ing with the bank a knowledge of the

names of its corporators, and to what

extent they might be relied on as giv

ing safety to dealing with the bank."

And, let it be observed, the liability

upon shareholders is to the extent of

the amount of their stock at the par

value thereof, "in addition to the

amount invested in such shares." The

word "invested" plainly has reference

to those who originally or by subse

quent purchase become the real own

ers of the stock, and can not refer to

those who never invested money in

the shares, but only received the cer

tificates of stock, or it may be the

legal title thereto, as collateral secur

ity for debts or obligations already or

to be contracted.

It is true that one who does not in

fact invest his money in such shares,

but who, altnough receiving them sim

ply as collateral security for debts or

obligations, holds himself out on the

books of th« association as true owner,

may be treated as the owner, and

therefore liable to assessment, when

the association becomes insolvent and

goes into the hands of a receiver-. But

this is upon the ground that by allow

ing his name to appear upon the stock

list as owner he represents that he is

such owner; and he will not be per

mitted, after the bank fails and when

an assessment is made, to assume

any other position as against credi

tors. If as between creditors and the

person assessed, the latter is not held

bound by that representation, the list

of shareholders required to be kept for

the inspection of creditors and others

would lose most of its value.

But this rule can have no just ap

plication when, as in this case, the

creditors were informed by that list

that the party to whom certificates

were issued was not in fact, and did

not assume to be, the owner of the

shares represented by them, but was

not assumed to be only a pledgee hav

ing no general property In the thing

pledged, but only a right, upon default,

to sell in satisfaction of the pledgor's

obligation. Upon inspecting the stock

registry or any list of shareholders or

of transfers kept by the bank, credi

tors will know that they can not re

gard a pledgee as the actual owner.

If the certificates in question had been

extended so as to give the name of the

pledgor, it would not be supposed

that, upon any principle of justice, or

upon grounds of public policy, the

pledgee could have been held to the

liability imposed by section. 5151 upon

shareholders. But the liability being

purely statutory, the result ought not

to be different because of the circum

stances that the name of the pledgor

was omitted from the certificates,

since that which did appear in them

was sufficient to inform creditors that

the State Ixian and Trust company

was only a pledgee, nnd by slight dili

gence they could have ascertained the

name of the pledgor.

It may be suggested that if the

pledgee is not held liable as a share

holder, in respect of the shares of

stock standing in its name as pledgee,

then no one is liable to assessment as

the owner of such stock. But it is a

mistake to suppose that Havermale

and Collins ceased to be shareholders

for the purposes of the liability im

posed by section 5151. ^hey remained,

notwithstanding the pledge, the actual

owners of the stock, a right which

they would have promptly asserted if

the pledgee .. assumed to be the

owner anu had sold the stock, appro

priating to itself all the proceeds of

sale. The object of the statute is not

to be defeated by the mere forms of

transactions between shareholders and

their creditors. The courts will look

at the relations of parties as they ac
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tunlly are, or as, by reason of their

conduct, they must be assumed to be

for. the protection of creditors. Con

gress did not say that those only

should be regarded as shareholders,

liable for the contracts, debts and en

gagements of the banking association,

whose names appear on the stock 'list

distinctly as shareholders. A mistake

or error in keeping the official list of

shareholders would not prevent credi

tors from holding liable all who were,

in fact, the real owners of the stock,

and as such had invested money in

the shares of the association. As al

ready indicated, those may be treated

as shareholders, within the meaning

of section 5151, who are the real own

ers of the stock, or who hold them

selves out, or allow themselves to be

held out, as owners in such way and

under such circumstances as, upon

principles of fair dealing, will estop

them, as against creditors, from claim

ing that they were not, in fact, owners.

It was under this construction of the

statute that one was held liable as a

shareholder who, in the belief that the

bank was about to fail, and whose

liability as a shareholder had equita

bly attached, colluslvely transferred

his stock to an irresponsible person,

in order to escape responsibility as a

shareholder. This was held to he a

fraud upon the statute, and the trans

ferrer was held, as between him and

the creditors, as the real owner of the

stock, and, therefore, liable, although

the transferee appeared on the stock

registry as the shareholder. Bowden

v. Johnson, above cited. Under the

same interpretation a corporation was

treated as a shareholder who held

shares of stock only as collateral se

curity, but who allowed its name to

appear and remain on the stock regis

try of the insolvent national bank as

sociation as owner, without anything

indicating that it held such stock as

collateral security: National Bank v.

Case, above cited. So. in another

case, it was held that the transferrers

"remained the owners of the stock,

though registered in the name of

others, and pledged as collateral se

curity for their debt." Anderson v.

Philadelphia \varehouse Co.. above

cited.

Our conclusion is that the defendant

in error can not be regarded other

wise than as a pledgee of the stock in

question, is not a shareholder within

the meaning of section 5151 of the Re

vised Statutes, and is not, therefore,

subject to the liability imposed upon

the shareholders of national banking

associations by that section.

This view of the case makes it un

necessary to consider whether the

State Loan and Trust company, being

a pledgee of the stock, was a "trustee"

within the meaning of section 5152,

providing that "persons holding stock

as executors, administrators, guar

dians or trustees shall not be person

ally subject to any liabilities as. stock

holders."

The judgment is affirmed.

DlSTRlCT COURT DEClS

lONS.

Julia Fulmore v. St. Paul City Railway

Company.

(District Court, Ramsey County. i

Personal Injuries—Excessive Dam

ages.

A verdict for tttSOO damages, on the evi
dence as to the nature of the injuries
received by plaintiff, ueld excessive and
a new trial ordered.

Motion by defendant made on the

minutes of the court for a new trial

on the ground of excessive damages.

Samuel A. Anderson, for Plaintiff;

Munu & Thygeson, for Defendant.

WILLIS, J. (Orally.) One of the

pronounced convictions which I have

always entertained, both in profes

sional and judicial life, has been re

spect for the jury system. I still be

lieve that system is the best that has

yet been devised by the wit of man

for the adjudication of disputed ques

tions of fact. I am always reluctant

to disturb the verdict of a jury, and

I have been accustomed in all cases

to sustain a verdict wherever it was

possible.

The verdict rendered in this case

seeins to me so far out of proportion

to the injuries disclosed by the testi

mony, and so much at conflict with



WO. 1] 15THE MINNESOTA LAW JOURNAL.

the facts as developed at the trial, as

to be caiculated to shock the moral

sense of mankind. It is a verdict

which can scarcely be characterized

too severely. The verdict, In my opin

ion, In the case of Morrow against the

St. Paul City Railway company was

too small, and I so expressed myself

at the time the motion was made for

a new trial. In this case, no verdict

In excess of $500 could possibly be

sustained by any court exercising due

discretion, good judgment and that

sense of fairness and justice which

ought to govern all courts. Not only

is that the case, but the verdict is

contrary to the evidence, justly con

sidered. I think no lawyer of experi

ence, sitting in a court-room and hear

ing a man who was absolutely unin

jured in a collision, say that he could

not tell what happened to his wife,

or how he got out of the car at the

time or immediately after the collision,

and does not know anything about his

wife until he finds her falling on the

ground outside the car, could possibly

place any dependence on the testimony

of such a witness. Grave suspicion

attaches to the testimony of a witness

who does not remember what hap

pened to him or her, when there is

no testimony that insensibility oc

curred, that nobody saw the person

in a state of insensibility or that any

blow was struct on the head or neck

which would naturally tend to cause

insensibility.

The medical testimony was, highly,

essentially, unsatisfactory. The only

possible difficulty from which this

plaintiff could have ueen suffering

was neuralgia in her right side and

there was no testimony that the nerves

supplying that portion of the body

were severed or had been crushed or

injured in any particular way.

The plaintiff appeared in court, a

well-nourished person, no signs of un

soundness about her, a woman appar

ently strong, not having been subject

ed to injuries permanent in their na

ture; apparently a person who could

endure blows and shocks much more

severe than any that has appeared in

the testimony here, without any great

damage to her physical or nervous sys

tem. There was no testimony that her

injuries were permanent.

The amount awarded her, at six per

cent per annum, would yield $210 each

year for the remainder of her life,

and that sum thus capitalized is prob

ably in excess of all that she could

accumulate if she lived to the farthest

limit of human existence. It is clearly

excessive. The damage to the rib, if

it really existed, amounting to a lacer

ation of the cartilaginous tissue con

necting the anterior portions of the

rib, was readily cured and could re

sult In injury to the liver only in case

it lacerated the peritonaeum, and that

would set up a peritoneal inflammation,

which would be readily ascertainable

by a medical expert. Nothing of that

kind appeared in the testimony. The

subjective symptoms were not such as

to clearly lead the mind to the con

clusion that any physical disorder ex

isted in the plaintiff; and the numer

ous cases related in medical juris

prudence where hysteria has resulted

in physical sensitiveness where it has

been manifest at the trial and where

it has been shown that simply hys

teria has been a substitute for physi

cal injury, leads us to be extremely

cautious in taking a large sum of

money from an individual in the com

munity on the theory that he has

wronged some one, where the claimant

comes before the court with a purely

subjective statement of his condition

as the basis of such claim. If we had

plainly seen in this case an alteration

of tissue, a disturbance of the circula

tion, an impairment of the mental

faculties, nn impairment of vision, an

obliteration in whole or in part of

plaintiff's senses, the situation would

have been entirely different. But to

say that $3,500 should be taken from

any individual, or any association of

individuals, and awarded to this plain

tiff on the testimony submitted in this

cause, would be to undermine the

principles of justice which should gov

ern courts and juries.

For these reasons the motion for a

new trial, made upon the minutes of

the court, is granted. The case will be

tried either at this term or the next,

as the plaintiff may desire. Mr. Clerk,

enter an order granting a new trial.
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National German American Bank v. Hay-

nle & Co., et al.

(District Court, Ramsey County.)

Corporations—Liability of Stockhold

ers—Articles of Incorporation.

Stockholders in a corporation authorized
by itsartlclesof incorporation to carry on
a manufacturing business solely, are not
individually liable for its debts, although
it may engage in other business than
manufacturing, or such as is incidental
thereto.

The National German—American

Bank obtained a judgment against

Haynie & Co., a corporation, and

brought this action to enforce the

double liability of its stockholders un

der chapter 76, General Statutes. The

complaint contained the jurisdictional

allegations, but the case was tried on

ly on the question whether a corpo

ration organized, according to its ar

ticles of incorporation, for the purpose

of engaging in the manufacturing bus

iness solely, by thereafter engaging In

mertantile or other business not au

thorized by its articles of incorpora

tion, subjected its stockholders to the

liability imposed by the constitution

on stockholders of corporations other

than those organized for the purpose

of carrying on a manufacturing busi

ness. A motion by defendants was

made to dismiss on account of the fail

ure by plaintiff to show that the cor

poration, although organized ostensi

bly for manufacturing purposes, was

formed actually for the purpose of car

rying on a mercantile business. Mo

tion granted.

Ambrose Tlghe for plaintiff.

Jared How, Charles E. Flandrau, J.

D. O'Brien and Flannery & Cook, for

defendants.

BRILL, J.—This question is a dif

ficult and somewhat doubtful one. It

has been presented with great ability

by counsel for the plaintiff, as well as

by counsel for the defendants. It is

conceded that so far as indicated by

the articles of incorporation them

selves, this was a manufacturing cor

poration.

It is claimed upon the part of the

plaintiff that while tills is true, yet it

was not in fact organized for the pur

pose of a manufacturing business ex

clusively. And it is claimed also that

in fact it did other business than a

manufacturing business and such as

was incident to a manufacturing busi

ness.

It has been claimed that there was

fraud in the organization. I think

that the purposes of the corporators,

if it can be inquired into at all, aside

from the indication given by the ar

ticles themselves, must have been

fraudulent in order to make the claim

effectual. Without going over the

question in detail, it hardly seems to

me that there is evidence in the case

sufficient to warrant a finding that

there was a fraudulent purpose in the

organization of this corporation.

It appears that it in fact did a manu

facturing business; and also that it did

a mercantile business to some extent.

The evidence is indefinite and rather

unsatisfactory as to the volume and ox-

tent of the outside business done by

the corporation. And yet I think there

is evidence sufficient in the case to

warrant a finding that the corporation

did business not incidental -to the busi

ness of manufacturing. Whether that

should be the finding or not will be an

other question if the finding is made.

The motion is made to dismiss., and

that question must be considered upon

the basis of whether or not there is

evidence in the case at this time suf

ficient to warrant the finding to that

effect. And my impression is at this

time that there is evidence in the case

that would warrant such a finding. So

this case to my mind comes to the

question where a corporation is formed

for manufacturing purposes and it en

gages in other business not warranted

by its articles, whether stockholders in

the corporation are individually liable.

This must depend, of course, upon

the construction given to the language

of the constitution. Now, by its lan

guage the constitution excepts from its

provisions imposing Individual liabil

ity upon stockholders in a corporation,

stockholders of any corporation 'organ

ized for the purpose of carrying on any

kind of manufacturing or mechanical

business/ That language seems plain

and clear. Taken in its ordinary

meaning, there can be little doubt

about what effect should be given to it.

It seems to me that the construction

placed upon this language by the su

preme court is equally clear; that is,

while it has not passed upon a state
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of facts here represented, yet it has

been held in cases involving the liabil

ity of stockholders in corporations that

the purpose for which a corporation is

organized is to be determined by its

articles, and not by what it in fact

did. And that the liability of its stock

holders is to be determined by what it

was authorized to do in its articles and

not by the business which, in fact, the

corporation carried on.

That decision, or declaration of a

principle, by the supreme court, it

seems to me, logically, governs this

(inestion. If the liability of the stock

holders is to be determined not by

what the corporation in fact did, but

by what it was authorized to do by its

articles, it applies to this case, as well

as the case that was before the su

preme court.

Now. of course, something may be

said as to the injustice or unfairness

of allowing the corporation to carry on

a business other than a manufacturing

business, and holding the stockholders

exempt from liability. But persons

dealing with a corporation must take

notice of its powers as fixed by its

articles of incorporation. And it seems

to be fair that when a stockholder

takes stock in a manufacturing corpor

ation he should not be required to act

as a manager of the corporation. Any

other construction would make it nec

essary that a stockholder stand over a

corporation and direct its affairs,

whether he desired to or not.

This provision of the constitution

was adopted, as the supreme court has

said, and as is generally understood,

in order to foster manufactures. But

if the stockholder is to he liable be

cause the conwration may inadvertent

ly, or otherwise, overstep the bounds,

then the purpose of the enactment

would be a good detil impaired.

As I have said, the question is not

free from doubt, and I think the bar

have not entirely u greed as to what

the proper construction should be, but

it seems to me that it should be held,

following in analogy, at least, what

the supreme court has already held,

and following the plain and clear lan

guage of the constitution, that the

stockholders are not liable.

I am not prepared to say that there

might not be circumstances under

which the stockholders might be held

liable by reason of the fact that the

corporation had exceeded its powers.

But it seems to me that would be upon

some other principle than that pre

sented In'this case.

I do not think that the principle of

estoppel arises here, as it does not ap

pear that persona who are seeking to

enforce this liability were in any way

misled.

A motion to dismiss, I think, will

have to be granted.

Hattle K. Mnnclalr v. The Minneapolis

Street Kallway Company.

(District Court. Kamsey County.)

Street Railway—Failure to Carry

Passengers to Destination—Act of

God.

Plaintiff, a woman, took passage about
10 o'clock at night in the city of Min
neapolis on one of defendant's electric
cars to go to a point in the city of St.
Paul, to reach which it was necessary
to obtain a transfer at Midway to the
Prior Avenue line. She paid her fare
to the point of destination. When the
car reached Midway a violent storm
was raging, and it could not proceed
further owing to the destruction of the
electric wires and poles by the wind.
The same state of affairs prevailed on
the Prior Avenue and other connect
ing lines, but the car could have re
turned to Minneapolis, and defendant
offered to take her back to that city.
She neither asked for a transfer to the
Prior Avenue line nor returned to Min
neapolis, but after waiting in one of
defendant's cars from 11 o'clock P. M.
to 3 o'clock in the morning, volunta
rily, and without any compulsion on
the part of defendant, left the car and
walked to hen- destination. Held she
was not entitled to recover damages
for the delay at Midway, or for the
failure of defendant to carry her to
her destination.

Motion by defendant for an instruc

tion directing a verdict in its favor.

Motion granted.

MncDonnld, Quist & Kane, for Plain

tiff; Munn & Thygeson, for Defend

ant.

WILLIS, J. The complaint alleges

that this defendant, in bad faith,

knowing that it could not complete

its contract of carriage, received this

plaintiff as a passenger at a point in

the city of Minneapolis for transporta

tion to a point in the city of St. Paul.

That it partly performed its contract

of carriage and deposited the plaintiff

at a point designated as Midway car-

house, as it is termed in the complaint.

The complaint expressly alleges that

the motive power for propelling street

cars over all the lines operated by the

defendant or controlled by the defend



18 [VOL. VTHE MINNESOTA LAW JOURNAL.

ant east of the Midway ear-house had

ceased at the time when the car ar

rived at that point. That allegation

woulu cover the Prior avenue line and

the interurban line and the lines that

were operated by the defendant or con

nected with the system connected with

the defendant. It proceeds to allege

that after reaching this point known

as the Midway car-house, the plaintiff

remained in one of the street cars of

the defendant for a considerable

length of time and afterwards left the

car and walked to her original place

of destination, the place designated in

her own mind at the time of starting

on the journey as the place of destina

tion.

The cause has not been tried pre

cisely upon the theory laid down in

the complaint. The cause has been

tried upon the theory of a breach of

tue contract of carriage and the Ini

tial tort, misrepresentation, lack of

good faith, seems to have been prac

tically waived. However, the decis

ion of the pending motion does neces

sarily hinge upon a rejection of that

theory of bad faith, but it is proper to

Incidentally remark the fact that there

has been practically a waiver of that

claim as the trial has proceeded.

When the plaintiff reached the Mid

way car house, if she desired to pro

cede upon the Prior avenue une it was

her duty, if she desired to lay a basis

for an action against the defendant

or any other railway company, to

make a demand for a transfer which

woulu entitle her to travel over the

Prior avenue line. Tnere is no evi

dence that she was then and there mis

led by the defendant, that the defend

ant misrepresented the condition of af

fairs or exercised any fraud or decep

tion wnatsoever.

The compltaint concedes that all

motive power for propelling cars east

of the Midway carhouse was at an end.

It was in a state of suspense, was non-

operative at that time. The testimony

shows tnat under ordinary circumstan

ces the plaintiff, for the rate of fare

paid, was absolutely entitled to be

transported as far eastward as a

point known as Snelling avenue,

Uie junction of Snelling avenue

and University avenue. The testi

mony of the witness Smith, the

testimony of the witness Hield and

others, anu also the testimony of the

plaintiff shows that the fare originally

paid in the- city of Minneapolis enti

tled the passenger to travel as far

eastward as Snelling avene. If no

excuse were shown, such as an over

powering force, the act of God, or a

puuiic enemy, the plaindu in this case

would have established a cause of ac

tion for domages arising from a wrong

ful detention at the Midway car house

for the period of time commencing at

a quarter beiore 11 on the evening of

the 6th of June and ending at 3 o'clock

in the morning of the 7th day of June,

the time when she left the car and pro

ceeded eastward upon foot. However,

the undisputed testimony snows that

the suspension and non-operation of

the motive power for all street cars

eastward of <.ue Midway car house

arose from an accident which the de

fendant company and the corporations

owning connecting lines could neither

foresee nor avoid or tue exercise of

the highest care and diligence could

they have prevented the occurrence of

this accident. The non-operation of

the motive power, then, east of the

Midway car house was owing to the

action of the elements. It comes with

in the dennition ot those occurrences

commonly denominated under the gen

eric term of the act of God, and consti

tuted a sufficient excuse for the sus

pension of the act of transportation.

The furthest limit of liability estab

lished by the testimony in any event

would bo a delay of the plaintiff at

the Midway car uouse. Non constat,

but the contract o. transportation

would have been periormed on the

following day if the plaintiff had

waited for the defendant to put itself

into a position to complete the eon-

tract. She did not wait. Sue was

under no compulsion to leave the car.

There is no testimony that she was

ejecieu from the car. There is no tes

timony that she would not have been

permitted to wait at the Midway car

i.ouse if she had chosen so to do.

She, however, acts upon her own in

dependent judgment, and undertakes

a journey upon a wet night and her

health suffers by reason of her own

action .n thai respect. She does not

ask for a transfer entitling her to ride
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on the Prior avenue car line. And so far

as she might have been injured by

want of good fafth on the part of

the defendant <n indicating through

its conuuctor in laconic language that

a journey was to be undertaken to

St. Paul, (he saying, according to her

testimony, "AU aboard for St. Paul."),

that wrong was remedied by the plain

and distinct offer of the defendant,

accompanied by the present existing

power to execute that offer, to carry

the plaintiff back to the point at which

she started. Consequently, to give

force to that provision of the law

which governed by the highest wisdom,

excuses a common carrier for a fail

ure or suspension in regai ~ to the exe

cution of a contract for transporta

tion where such failure or suspension

arises from the act of God, it be

comes proper to Instruct the jury in

this case that for cne damage arising

from the suspension of the journey,

for the interruption of the course of

transportation of the plaintiff from the

point in the city of Minneapolis at

which she embarked to the point

of her destination in the city of

St. Paul, sne cannot recover in this

action, and the defendant is entitled

to a verdict. In any event the plaintiff

would not be entitled to recover for

the rheumatism and other physical in

juries received by reason of the excur

sion which she made upon foot, be

cause tl< was voluntary upon her

part, undertaken without compulsion;

and under all the circumstances it was

absolutely unnescessary, she having

the option to remain in the car so far

as the testimony shows, to remain at

the ivlidway car-house or to go back

to the city of Minneapolis. The jury

is instructed for these reasons to ren

der a verdict In favor of the aefend-

ant.

DlGEST OF MlNNESOTA

DEClSlONS.

ADVERSE POSSESSION— ADMIS

SION OF TITLE—LEASE.

When the statute of limitations has

run in favor of a disseisor, no subse

quent acknowledgment of the former

owner's title, except by deed sufficient

to pass title to land, will divest the ti

tle acquired by adverse possession. But

an acknowledgment by the disseisor

of the record or paper title, as by ac

cepting a lease from the owner of it,

is in the nature of an admission that

he had no title, and is competent evi

dence tending to prove that his poss

ession was not adverse.

Sage v. Rudnick, 69 N. W. Rep.

1096.

APPEAL — ORDER DIRECTING

NEW TRIAL BUT NOT JUDG

MENT.

The plaintiff made an alternative

motion for judgment notwithstanding

the verdict, pursuant to Laws 1895, e.

320, or for a new trial. The trial court

made its order denying the first re

quest, and granting the plaintiff a new

trial. The plaintiff appealed from the

part of the order denying its motion

for judgment. Held, that uo appeal

lies from such part of the order.

St. Anthony Falls Bank v. Graham.

69 N. W. Rep. 1077.

—RAILROAD CONDEMNATION

PROCEEDINGS.

An order denying a motion to set

aside the report of the commissioners

in condemnation proceedings by a rail

road company, is not appealable.

Whether au order appointing them is,

query.

Fletcher v. St. P. M. & O. Ry. Co.,

69 N. W. Rep. 1085.

—SETTLED CASE.

The certificate of the trial court that

the settled case contains all the evi

dence is not controlling, when the case

itself shows the contrary.

Sage v. Rudnick, 69 N. W. Rep.,

1096.

ASSIGNMENTS — VERDICT FOR

PERSONAL INJURY.

Gen St. 1894, sec. 5171, provides that,

after a verdict of a jury or report of a

referee in auy action for a wrong, such

action shall not abate by the death of

any party. Held, that, under this stat

ute, a verdict in au action for a wrong

ful personal injury is assignable. Hunt

v. Conrad, 50 N. W. Rep. 614; 47 Minn.

557, distinguished.

Kent v. Chapel, 70 N. W. Rep. 2.

BANKS—CERTIFICATE OF DEPOS

IT.

The defendant was sued as indorser
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on the following certificate of deposit:

"The Bank of Zumbrota, Zumbrota.

Minn., July 27, 1893. J. J. Starz has

deposited In this bank two thousand

dollars, payable to the order of him

self on the return of this certificate

properly indorsed, with interest at 4

per cent. To be left six months. No

interest after maturity. Not subject

to check. (Signed) E. V. Cantteld.

Cashier." Held, that this was a "time"

and not a "demand" certificate; that

payment was demandable at the expi

ration of six months, and. as between

the holder and the indorser, it ma

tured at that date; that, to hold the in

dorser, it should have been presented

for payment on the last day of grace,

January 30, 1S94. Buck, J.. dissent

ing.

Towle v. Starz, O0 N. W. Rep. 1098.

J>,iJ, OF PARTICULARS—WHEN

DEMANDABLE.

In an action for money paid by a

third party to defendant for plaintiff's

use and benefit, and which defendant

has refused to pay over on demand,

the latter is not entitled to a bill of

particulars, as a matter of right, under

the provisions of Gen. St. 1894, sec.

5246.

Jones v. Northern Trust Co., 69 N.

W. Rep. 1108.

CONSTITUTIONAL LAW — TITLE

OF ACT.

Laws 1893, c. 143, entitled "An act

to provide for the creation and organ

ization of new counties and govern

ment of the same," is not unconstitu

tional for the alleged reason that its

subject is not expressed in its title, as

required by article 4, sec. 27. of the

constitulon.

State v. Bd. of Co. Comrs. of Red

Lake Co. 69 N. \V. Rep. 1083.

— DELEGATING LEGISLATIVE

POWER.

Tile iact that the taking effect of

an act in a city is made contingent

upon a vote of the city council does not

constitute a delegation of legislative

power.

State v. Sullivan, 69 N. W. Rep.

1094.

—MUNICIPAL COURTS-SPECIAL

LEGISLATION.

Gen. Laws 1895, <•. 229, entitled "An

act to establish municipal courts in

incorporated cities having a population

of less than 5.000 inhabitants," is not

an act "regulating the affairs of

cities," within the meaning of section

33, articie 4. of the constitution, pro

hibiting special legislation on certain

subjects.

State v. Sullivan, CO N. W. Rep.

1094.

EVIDENCE—JUDICIAL NOTICE.

The court will take judicial notice

of acts of the legislature providing for

the erection of a public building for

a "court house and city hall."

Burlington Mfg. Co. v. Bd of Court

House and City Hall Coin., 69 N.

W. Rep. 1091.

GARNISHMENT—ALLOWANCE OF

INTEREST.

The rule that a garnishee is not

chargeable with interest (as damages

for the detention of money), while he

is, by the operation of an attachment,

restrained from making payment, ap

plies only where he stands in all re

spects as a mere stakeholder, ready

and willing to pay to whomsoever the

court directs, and not where he as

sumes the attitude of a litigant.

Ray v. Lewis, 69 N. W. Rep. 1100.

HUSBAND AND WIFE—ALIXIONY.

Under (Jen. St. 1894, Sec. 4807, the

aggregate award and allowance made

to the wife from the estate of her hus

band in actions for divorce cannot in

any case exceed in present value the

one-third part of the personal estate of

the husband and til»1 value of her

dower in his real estate; and, in esti

mating the value of this estate, the

husband's income from professional

services cannot he considered.

Wilson v. Wilson. 70 N. W. Rep.

154.

JUDGMENT—RES ADJUDICATA.

The conclusive character of a judg

ment extends only to identical issues,

and they must he such not merely in

name, but in fact and in substance.

If the vital issue of the latter litiga

tion has been in truth already deter

mined by an earlier judgment, it may

not again be contested, but if it has

not— if it is intrinsically and substan

tially an entirely different issue, even

though capable of being described in

similar language, or by a common

form of expression—then the truth is
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uot excluded, and the judgment no

answer to the different issue.

Village of W'azata v. Great No. Ry.

Co., 69 N. W. Hep. 1073.

LIBEL—ATTORNEY—MALICE.

A certain publication made by the

defendant of and concerning the plain

tiff as an attorney at law and county

attorney, set forth in the opinion, con

sidered, and held, that K is obviously

libelous per se. and that the trial

court rightly instructed the jury that

the plaintiff was entitled to a verdict

in some amount without proof of

malice. Canty, J., dissenting.

Sharp v. Lawson, 70 N. \V. Rep. 1.

MECHANIC'S LIENS — PUBLIC

PROPERTY.

A subcontractor who furnished ma

terial for the erection of the building

known as the "New Courthouse and

City Hall." being erected for Henne

pin county and the city of Minne

apolis, cannot acquire a mechanic's

lieu on nie building, or the land on

winch it is being erected.

Burlington Mfg. Co. v. Bd of Court

House and City Hall Comrs., 69

N. W. Rep. 1091.

—EXEMPT PROPERTY.

The amendment of liia8 to section 12

of Art. 1 of the Constitution does not

give a subcontractor who furnishes

material for building a lien.

Burlington Mfg. Co. v. Bd of Court

House and City Mall Comrs. 69

N. W. Rep., 1091.

— SUBCONTRACTOR — PERFORM

ANCE.

In order that a subcontractor may

acquire a mechanic's lien, it is not nec

essary that his contract and his per

formance of the same should conform

in all respects to the contract between

the contractor and the owner; and

where brick furnished by the subcon

tractor, and used in the building, were

inferior in quality to those called for

by either contract, the owner has no

defense against the lieu except such

as could have oeen interposed by the

contractor against the claim for per

sonal judgment against him.

Wisconsin Red Press Brick Co. v.

Hood. 69 N. \V. Rep., 1091.

—LATENT DEFECTS.

There was a latent defect in the

brick, caused by the use oi unfit clay

in their manufacture, and not discov

erable by the exercise of care and

skill in inspecting the brick after they

were manufactured. The contractor,

in good faith, and without knowledge

of the defect, purehnsed the brick, and

used them in the erection of the build

ing, which, after being completed, was

accepted by the owner. By exposure

to the weather, the defect in the brick

subsequently developed, and was

discovered. Held, the contractor,

being without tault, is entitled to re

cover the contract price.

Wisconsin Red Press Brick Co. v.

Hood, 69 N. W. Rep. 1091.

MORTGAGE—GRANTEE—TAX TI-

-LXjE.

Held, following Trust Co. v. McKen-

zie (Minn.) 66 N. W. 976, that the gran

tee of a mortgagor, who has covenant

ed to pay the taxes on the mortgaged

premises, whether he is the immediate

or remote grantee, or whether he gets

his title by deed or through a second

mortgage, is dlsqualifieu from acquir

ing ami holding a tax title to the mort

gaged premises, as against the mort

gagee.

American Baptist Missionary Un

ion v. Hastings. 69 N. ... Rep.

1078.

—REIMBURSING GRANTEE.

Held, upon the special facts of this

case, that equity did not require that

the piaintuf should reimburse the

grautee of its mortgagor for the

amount r-' - oy him for certain tax

certificates of sale of the mortgaged

premises.

American Bapi.ai ..missionary Un

ion v. Hastings, 69 N. W. Rep.

1078.

—VOLUNTARY PAYMENT.

The plaintiff herein paid certain

money under protest to the county

treasurer, in redemption of the mort

gaged premises from tax sales, the cer

tificates whereof were held by a

grantee of his mortgagor, but whose

relation to the plaintiff's title did not

appear of record. Held, following

Joannin v. Ogilvie, 52 N. W. 217, 49

Minn. 564, that such payment was not

a voluntary one.

American Baptist Missionary Un

ion v. Hastings, 69 N. W. Rep.

1078.

MUNICIPAL CORPORATIONS —

LIGHTING STuEETS.

A city is under no obligation to light

its streets, where they are safe and

convenient for travel the whole width,

unless the duty to do so is imposed by

its charter.

McHugh v. St. Paul, 70 N. W.

Rep. 5.

—FAILURE TO FENCE STREET.

A city is not ordinarily liable for an

injury to a traveler while straying out

side of an unfenced street, when the

whole street is safe and convenient to

travel upon.

McHugh v. St. Paul, 70 N. W.

Rep. 5.

—LIABILITY FOR TORT OF OFFI

CER.

As a general rule, a municipal cor

poration is not responsible for the un

authorized and unlawful acts of its

officers, though done colore officii: but

where such corporation itself expressly

authorizes such act, or. when done,

adopts and ratines it, and retains and
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enjoys its benefits, it is liable in dam

ages.

Schussler v. Hennepin County, 70

N. W. Rep. 6.

PLEADING—SPECIAL AND GEN

ERAL FACTt>.

neld. following Pinney v. Frinley, 9

Minn. 34 (Gil. 23). that where a gener

al fact or result is pleaded, and also

the special facts by which such result

is reached, and they do not support the

result, the special facts control, and

the pleading is bad.

Carlson v. Presuyterian Board of

Relief for Disabled Ministers, 70

N. W. Rep. 3.

RAILROAD COMPANIES — CON

DEMNATION PROCEDURE.

*..e petitioner in condemnation pro

ceedings may legally amend his peti

tion, with leave of the court, so as to

strike therefrom land as to which he

does not wish to continue the proceed

ings, the owner of such land not ob

jecting.

Fletcher v. St. Paul. M. & O. Ry.

Co., 69 N. W. Rep. 1085.

—PETITION—NATURE OF USE.

It is not necessary, in a petition to

condemn land for railway purposes, to

specify the particular public use to

which each tract of land is to be put.

A general allegation of the purposes

for which it is sought to acquire the.

land described in the petition is suffi

cient, for the lanuowner's damages are

to be assessed upon the hypothesis

that the land to be acquired is liable

to be appropriated for any or all of the

public uses stated in the petition at

any time when the railway company

deems sucu use necessary or expe

dient.

Metcher v. St. Paul, M. & O. Ry.

Co., G9 N. W. Rep. 1085.

—PUBLIC INTEREST.

On such hearing the material and

competent evidence was such as ao re

quire a finding that public interests re

quired and would be promoted by the

construction and operation of the pro

posed new line. Held, that it was not

reversible error to receive other evi

dence tending to show the amount al

ready expended by respondent on the

line.

Fletcher v. St. Paul. M. & O. Ry.

Co.. 69 N. W. Rep. 1085.

—ORDINANCE AS EVIDENCE,

The respondent, having decided to

change the line of its railway through

the city of Mankato, Instituted pro

ceedings in this matter to condemn the

right of way for its new line, and on

the hearing of its petition it offered

in evidence an oruinance of the city

authorizing such change, which was

objected to on the ground that its pro

visions as to rights in the streets

which it purported to grant to the re

spondent were invalid. No rights of

the respondent in any of the streets

were involved in sucn hearing. Held,

that the ordinance was rig-ily re

ceived in evidence.

Fletcner v. 1st. Paul, ^i. & O. Ry.

Co., 69 N. W. Rep. 1085.

—CHANGE OF ROUTE.

Gen. St. 1894, Sec. 2750, which au

thorizes any railroad corporation to

auer its railway line whenever it shall

appear to its board of directors that

the line can be improved thereby, and

expressly confers upon such corpora

tion "the same rights and privileges

to build such road as a.iered, as if it

were the original line," construed, and

held, that it authorizes sucu corpora

tion to condemn land for such new

line, and that the respondent herein

has such right.

Fletcher v. Si. Paul, M. & O. Ry.

Co., o,. N. W. ^ep. lOoo.

—VOTE TO CHANGE.

Held, that the evidence was suffi

cient to sustain the finding of the trial

court to the effect that the board of

directors of the respondent duly deter

mined, by a two-thirds vote of the

whole number thereof, to alter the line

of its railway as proposed in its peti

tion

Fletcher v. St. Paul, M. & O. Ry.

Co., 69 in. W. Rep. 1085.

SCHOOLS—AWARD OF FUNDS TO

DISTRICT.

A division and award of the moneys,

funds, and credits of a school district,

made by the board of county commis

sioners under the provisions of the last

paragraph of Gen. St. 1894, Sec. 3674,

is governed by ti.e rules applicable to

awards made by statutory or common-

law arbitrators. Technical precision

and definiteness are not required, but

there must ue no uncertainty as to the

Intention of the board; and it will not

be uncertain where the award suffi

ciently indicates the means by which

the amount thereof may be ascertain

ed, leaving nothing to be done but a

ministerial act or an aritumetical cal

culation. Held, under these rules, that

the statute had not been complied

with In the purported division and

award upon which this action was

based.

Oregg v. Frenc ., 69 N. W. Rep.

llo_.

TELEPHONE — EVIDENCE—IDEN

TITY OF WITNE&~.

Evidence held sufficient to identify

witness as person who spoke through

telephone.

Will.am Leering Co. v. Sleumpik,

69 N. W. Rep. 1088.

(To be Continued.)
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members of the bar and those interested

in legal proceedings. Decisions from each

of the Judges in the District Courts of

Minnesota are urgently solicited.

IMPORTANT DECISIONS.

In addition to the monthly publica

tion of a digest of the cases decided

by the supreme court of Minnesota,

we will in each number of the Journal

publish brief abstracts of the most

important decisions of the courts of

last resort in all of the other states.

References will be made to the Na

tional Reporters, where the cases are

published, as well as to the Lawyers'

Reports Annotated. In the Lawyers'

Reports Annotated most of the cases

are very exhaustively annotated, and

In the citation of cases reported in

that valuable series attention will be

called to such annotations. The value

of these two wording digests of recent

cases will increase as the numbers of

the Journal accumulate, and we fe«l

confident that our subscribers will ap

preciate our efforts to make the Min

nesota Law Journal a sine qua non to

the practicing lawyer in this state.

DISTRICT COURT DECISIONS.

We desire to repeat our request that

attorneys throughout the state who

try cases in which new points of law

are raised, especially in mutters of

practice, will send us a statement of

the facts, and a list of the cases cited

to sustain the points made by counsel.

We can generally obtain a copy of the

decision of the judge, but without

other dnta a ease cannot be properly
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reported. Aid us in this matter and

you will advance your own Interests,

and that of your brother lawyers.

PRECISION OF DEFINITION AND

STATEMENT.

The late Mr. Justice Bradley, of the

United States supreme court, in an ad

dress to the graduating class of a law

school, used the following forcible lan

guage:

"There is no science in which the

words and forms of expression are

more important than in the law. Pre

cision of definition and statement is a

sine qua non. Possessing it, you pos

sess the law; not possessing it, you

do not possess the law, but only the

power of vainly beating the air. It is

of the utmost importance to the stu

dent of the law to acquire, besides a

knowledge of the law itself, the power

of expressing it in correct and appro

priate language, such as is found in

booits of authority. One of the best

aids to the accomplishment of which I

speak is to choose some author of pure

and accurate diction, and make his

work a vade mecum, until you have

become so familiar with its contents

that, although not absolutely com

mitted to memory, the words and

forms of expression will spontaneously

suggest themselves whenever you be

gin to speaK or write on the sub

ject. Of course, there can be no

doubt what book should be chosen for

this purpose. There is nothing to com

pare with Sir William Blackstone in

completeness of scope, purity and ele

gance of diction, and appositeness, if

not always absolute accuracy, of defi

nition and statement. One of the

greatest, if not the greatest, of

forensic speakers, as well as law

yers, that I ever knew, was the

late Mr. George Wood, of New

York—In his early days a leader

of the bar of New York. I have

often hung upon his lips with chained

attention, even when opposed to him in

a case, and can truly say that I never

enjoyed a greater intellectual treat

than in listening to his arguments.

Now I happen to have heard an ac

count of the method which he pursued

for acquiring his wonderful command

of choice judicial diction. It was his

custom for many years to read a

chapter of Blackstone of a morning,

and then take a long walk and repeat

to himself all that he could remember

of what he had read, even to the very

words and phrases In those parts that

were important, such as definitions

and the like and in this way he

went through the commentaries until

they were perfectly mastered, both In

matter and form, so that he became

almost a walking commentary him

self. His case illustrates the oft-re

peated injunction, "Beware of the man

with one book," and when the one

book mastered in this way is such a

book as Blackstoue's Commentaries, it

is easy to comprehend what power and

beauty may be acquired and laid by

for future use in the display of foren

sic eloquence."

DEPARTMENT STORES.

Judge John A. Jameson, the learned

author of "Constitutional Conven

tions," delivered a paper before the

Illinois State Bar Association in Janu

ary, 1892, wherein he discussed as one

of the chief problems of our time, the

question, "How, wiuiout violating es

sential rights of property, to regulate

the accumulation and use of capital,

so as to make them consistent with

public safety?"

Atter scussing ancient and modern

monopolies, he mentioned the monster

retail dry goods establishments, which

at that time had not yet reached their

full development, and which now

flourish under the name of "depart

ment stores." "A monster retail dry

goods establishment in the center of

a town inevitably works disaster to

smaller stores. A butter or cheese

factory, in a farming district, stops

the diversified industries of the coun

try dairies for miles around. Great

manufacturers of clothing, of shoes, of

agricultural implements, employing

machinery, and large numbers of

workmen, discourage the trades of the

tailor, the shoemaker, and the black

smith, as carried on in the good old

times, when each artificer was skilled

in every branch of his craft, and give

us, insteau, mere fractional men, who

can peg or sew, but cannot make a

boot, or who can fasten on the but

tons or Insert the pockets, but can

neither cut nor finish a coat. These

evil consequences which, I admit, are

attended by some compensations, and

which are of such a nature that no

regulation can wholly avert them,

touch the economical or industrial con

dition of the country."

Judge Jameson, in answer to the pos

sible argument that the attempt to
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regulate and, more especially, to re

strict the accumulation of persons en

gaged in private business, would be

morally wrong, and Impracticable,

gave as a reply that nothing is wrong

which is necessary. As to the ques

tion of the practicability of such mea

sures, he answered, when the people

are determined that monopolies shall

be abated, they will go down "law

fully if they may, unlawfully if they

must." "When the people are in earn

est, governments usually find ways

and means, because those which will

not, perish, and others that will, suc

ceed them."

The writer of the paper was unable

to advocate any scheme of remedial

measures to secure these rights, but

he believed that the claim is not with

out solid foundation. With warning

voice, he Insisted that the claim has

to be met and to a reasonable extent

allowed. "For governments to meet it

frankly, fairly and early, is a duty

transcending in Importance and ur

gency any that can be named."

The Importance of this matter has

not abated since these warning words

were delivered. The present unrest

against trusts, monopolies and depart

ment stores, is only the forerunner of

some great movement of the future

which may uproot constitutions and

statutes.

POLICE l'OWKKH AND THE FOUR

TEENTH AMENDMENT.

The authors of the Fourteenth

Amendment to the Constitution of the

United States did not dream of the

wide sweep which has since been

given to it by the courts. Every con

ceivable argument has been pressed

into service to make the amendment

applicable to legislation which applies

to classes, under the claim that such

legislation is partial and arbitrary. But

the police power of the states has thus

far been sacredly protected by the su

preme court, whenever an attempt

was made to subordinate it to the

great amendment. A late example of

such extreme claim appears in a re

view of a Utah decision made in refer

ence to a state statute, creating a lia

bility for damages done by herd driv

ers on a highway along a hillside.

Jones v. Brim, February 1, 1897. The

law under consideration belongs to

that class which creates a conclusive

presumption of negligence from a par

ticular state of facts, and for which

exists a reasonable necessity, or, as

Mr. Justice White happily states it.

it is but "an illustration of the. power

to classify." The denial of the equal

protection of the laws was asserted to

consist in an unjust and illegal dis

crimination between drivers of herds

and others, who use the highway with

out such liability.

Mr. Justice White (who is now

deemed one of the ablest members o.'

the bench) delivered a clearly con

ceived statement, overruling the claim

of the driver of a band of sheep, who

had been compelled to pay the sum of

$10 as such damages.

"We premise," said the Court, "that

the clause of the fourteenth amend

ment of the constitution referred to

was undoubtedly intended to prohibit

an arbitrary deprivation of life or

liberty, or arbitrary spoliation of prop

erty. Barbier v. Connolly, 113 U. S.

53, 5 Sup. Ct. 371. But it does not

limit, nor was it designed to limit,

the subjects upon which the police

power of a state may be lawfully ex

erted. Rallway Co. v. Beekwith, 128

U. S. 25), 9 Sup. Ct. 207. Embraced

within the police powers of a state

is the establishment, maintenance, and

control of public highways. New Or

leans Gaslight Co. v. Louisiana Light

& Heat Producing & Manufacturing

Co., 115 U. S. 661, 6 Sup. Ct. 252. The

legislation n question would clearly

seem, therefore, to come within the

narrowest definition of the police

power, and be properly classed as a

reasonable regulation incident to the

right to estabi.sh and maintain such

highways. The statute is analogous in

principle to the one considered In the

case of Railway Co. v. Mathews (de

cided at this term), 165 U. S. 1, 17 Sup.

Ct. Z43, wherein it was held that a

law of Missouri was valid which made

every railroad corporation owning or

operating a railroad in the state ab

solutely responsible in damages for tue

property of any person injured or de

stroyed by fire communicated by its

locomotive engines. That decision

was based upon the rignt of a state,

In the exercise of its police power, to

classify occupations with relation to

their peculiar liability to cause injury

to property, from the dangerous nature

of the implements employed in the

business. The legislation here in ques
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tion undoubtedly proceeds upon this

theory. The statute was manifestly

not designed to impose a liability upon

the owners of herds for damage oc

casioned by the mere passage of a

drove of animals over a hillside road.

If these herds were kept In the road,

the banks would not be caved, or rocks

rolled into the traveled way. The

damage contemplated must therefore

be occasioned by animals going out

side the beaten roadway. In effect,

the legislature declared that the pass

age of droves or herds of animals over

a hillside highway was so likely, if

great precautions were not observed,

to result in damage to the road, that,

where this damage followed such

driving, there ought to be no con

troversy over the existence or non-ex

istence of negligence, but that there

should be an absolute legal presump

tion to that effect, resulting from the

fact of having driven the herd."—Na

tional Corporation Reporter.

TAXING INTERSTATE EXPRESS COM

PANIES.

By a bare majority the Supreme

Court of the United States has just

decided a group of cases sustaining

the Ohio and Indiana statutes for the

taxation of express companies. The

opinions, to be published under the

title of Sanford v. Poe, hold that a

state in taxing the personal property

of an interstate express company

within that state may consider the

whole property of the company as a

single profit-producing plant, taking in

to consideration the value of its capi

tal stock as an element of the value

of the property, and that for the pur

pose of determining the value of that

portion of the plant which it has with

in the state intangible as well as tan

gible property. Including contracts for

transportation facilities, may be taken

into account. This is declared not to

be a taxation of interstate commerce

or of property outside the state.

The immense increase of taxes made

by these laws is illustrated by one

case in which on a return of $23,430.

made by the company as the valuation

of its personal property In the state,

the assessment was $499,373.60. The

gross receipts of that company in the

state for one year amounted to $275,-

446.

In support of the theory that the

property of such a company may, like

that of a railroad, telegraph, or tele

phone system, be regarded as a unit,

and in answer to the contention by

the express company that its taxable

personal property in the state consist

ed only of horses, wagons, and other

specific items of tangible property.

Chief Justice Fuller says: "Consid

ered as distinct subjects of taxation

a horse is indeed a horse; a wagon, a

wagon; a safe, a safe; a pouch, a

pouch; but how is it that $23,430

worth of horses, wagons, safes, and

pouches • produce $275,446 In a single

year? * * • The answer is obvious."

On the other hand, Mr. Justice White

in his dissenting opinion speaks of

such unit as a fiction, and says: "The

conception of the unity of railroad and

telegraph i.nes is necessarily predicat

ed upon the physical connection of

such property. To apply a rule based

upon this condition to the isolated

ownership by an express company of

movable property in many states in

reality declares that a mere metaphy

sical or Intellectual relation between

property situated in one state and

property found in another creates, as

between such property, a close relation

for the purposes of taxation." And

again: '•Certainly the mere fact that

the same owner has movable property

in one state anu movable property in

another state does not from the fact

of the one ownership create a link of

continuity between the property for

the purpose of taxation." But is there

not something more than a mere meta

physical or intellectual relation be

tween property interests in uifferent

states when they are all a part of a

great system of transportation? Is the

plant of an express company any less

a unit because it merely hires the use

of railroad lines and does not buy

them? Do not the railroads in some

sense belong to the express companies

for all the purposes of the express

business so long as the contracts for

their use are in force? The owner

would be prompt to recognize the

unity of the plant in fixing its value

for the purpose of a sale. Is that

unity any less real when the value is
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to be fixed for taxation?—Case and

Comment.

HAS THE PHYSICIAN EVER THE

RIGHT TO TERM I SATI LIFE?

Read before the Medico-Legal Society,

Indiana.

Read before the Medico-Legal Society,

New York.

(By Clark Bell, Esq., LL. D., President

Medico-Legal Congress.)

Perhaps no part of the proceedings

of the late Medico-Legal Congress held

In the Federal Court rooms in the city

of New York, September, 1895, gave

rise to more criticism than the com

ments upon tms subject Introduced by

Mr. Albert Bach, of the bar of New

York city, and one of the officers of

that congress, in the discussion of the

papers of Mr. Gustave Boehme, and of

Dr. L. Forbes Winslow, on the sub

ject of suicide, in which the author,

Mr. Gustave Boehme, had asserted the

right of every human being to end his

life under certain conditions.

As it is in such cases better to go by

the record, I quote from the language

used by Mr. Bach in the discussion,

from advance sheets of the bulletin of

the Medico-Legal Congress:

•The question oi the right of a hu

man being to end his own terrestrial

life has been frequently mooted. There

is opened up, by the mere putting of

the question, a broad field of argu

ment—and there have been and are

able advocates of both the affirmative

and negative sides ol the propositions

involved. In beualf of the negative

side, it has been asserted that God's

given life is too sacred to be terminat

ed by the wilfull act of man; that the

duty we owe not only to our depend

ents, but to our fellow beings in gener

al, is too imperative to be shirked by

the so-called cowardly act of suicide;

that the commandment, "Thou shall

not kill," applies as well to the act

of self-destruction as to the wrongful

slaying of another; that the welfare

of humanity at large demands that

the continuance of human life should

in no way be Interfered with by man,

unless unuer sanction of law; and that

our laws not only neither permit self-

killing nor recognize any justification

therefor, but specifically prohibit it,

and provide a punishment for attempt

ed suicide. Those holding the affirma

tive side of the question contend that

under certain circumstances and con

ditions suicide is justifiable, and In

support of their contention they paint

and present to us pictures of human

suffering so agonizing, so Irretrievably

hopeless and irremediable in the light

of experience, as to make many waver

In their opinion that earthly pains and

woes should be forever evidenced, no

matter howsoever excruciating, rather

than be ended by suicide. The advo

cates of self-killing cite history to

prove that the act in the past, and

among certain people at present, has

been considered the only honorable,

manly anu respectable way to meet

defeat or disgrace, and they macule

those who enact laws providing pun

ishment for attempted suicide, and

scoff at such laws as stupid and in

effectual. There is not sufficient time

afforded me to make a comprehensive

statement of my views on this subject.

I will merely say that I deem our

statute law appertaining to attempted

suicide absuru and farcical, fi/i the

reason that it will not deter any one

from attempting suicine, and, further

more, it induces would-be suicides to

see to it that their efforts in that di

rection are entirely successful."

"Personally 1 can conceive of condi

tions that would „ustlfy a person in

ending his life, and in some instances

I am convinced that such self-inflicted

death would be beneficial to the com

munity at large. Tnere is considerable

cant and hypocrisy connected with the

discussion of this subject, but before

a scientific body such as this is, we

should express our views fearlessly. I

admit that the advocacy of advanced

and progressive uoctrine before weak-

minaed persons may do harm, but feel

that x will not particularly shock any

one here present by stating that I be

lieve that there are cases In which sui

cide is morally justifia^.e, and that

there are also cases In which the end

ing of human ute by physicians is not

only morally right, but an act of hu

manity. I refer to cases of absolutely

known Incurable, fatal, and agonizing

disease or condition, where death is

certain and necessarily attended by ex

cruciating pain, when it is the wish of

the victim mat a deadly drug should

be administered to end his life and

terminate his irremediable suffering.

And I may add that I know that phy

sicians do so end life, although they

term it "producing euthanasia." If

tuose very physicians were to use Eng

lish words rather than their Greek

equivalent, we would find them pro

ducing an easy, painless death, Instead

of euthanasia."

These sentiments were met then by

Dr. Isaac N. Quimby, of New Jersey,

who said:

"I must disagree entirely with the

learned jurist to his statements re

garding the right of any human being

under any circumstances to take his

own life—and there are no culmination

of circumstances that would justify a
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physician in taking the life of his pa

tient. The agony of the sufferer, or

even his consent, in no wise alters

the case; neither does the certain fa

tality 01 me disease change the mat

ter. Human lite is sacred, and no law.

human or divine, can be found that

would justify a pnysician terminating

the life of a patient, and I must pro

test and dissent in behalf of my pro

fession -rom the statements maae by

Mr. Bach."

"The physician who errs in a fatal

case or where agonizing pain is en

dured by the sufferer, must not do so

to end life, and he would be amenable

both to the law of God and the State

if he attempted to do so. No self-re

specting physician would even con

sider such a murderous proposition."

Judge Abram H. Daily took part in

the discussion thus: "I ask Dr. Quim-

by this question: Is it right to prolong

the agony of a patient if the physician

knows positively that death is inevit

able in a short time?"

Dr. Isaac N. Quimoy (with great em

phasis) replied: "To the bitter end. A

physician has no right to terminate the

life of a patient, even when to pro

long that life is to cause the most

agonizing tortures.'

i.)r. Forbes Winsiow added: "I quite

agree with Dr. Quimby in the views

he expresses as to such a case.

The sentiments avowed by Mr. Bach

were denounced in vigorous terms by

tne New York Sun, editorially, and

that branch of the discussion was con

tinued in the Sun newspaper, between

the editor of that journal and Mr.

Bach. And on both sides of the At

lantic the views of Mr. Bach met with

general disapproval from medical men.

Among the many medical criticisms

that have fallen under my eye, one

of the most interesting, to me, was the

views of Sir Benjamin Ward Richard

son, giving an incident of his own

practice, in No. 44 of Vol XI. of his

journal, the Asclepiad—which will

form an interesting part of the discus

sion here, unuer the heading of "Le

thal Death in Painful Diseases," and

from which I quote:

OPUSCCLA PBACT1CA.

"There are mites in science as well as

in charity.'
• Benjamin Rush.

"Lethal Death in Painful Diseases."

"The New \ork Medical Journal for

Septeml»er 21, Is95, has a paragraph

on what it calls 'Euthanasia by Homi

cide,' and in which it says that, at the

Medico-Legal Congress lately held in

New ^ork, it was implied, if not di

rectly stated, that physicians often

killed patients deliberately in some

merciful way, when they were suffer

ing from inevitable fatal disease or

injury. One speaker found bo fault

with this alleged practice, but rather

commended it, as well as the destruc

tion of new-born monsters, which was

also said to be resorted to by physi

cians. Such practices, it was stated,

especially that of taking the life of

monsters, had occasionally found ad

vocates among members of the medi

cal profession, but .iad never been

sanctioned by any representative body

of medical men; indeed, they had been

utterly condemned by the great body

of the profession, and physicians all

over the worlu would resent any state

ment to the contrary, no matter if it

were made approvingly. The writer

supposed, That mere are conceivable

instances under which it would be

justifiable to kill a person for his own

sake; but these are no more apt to

Involve physicians than persons of

other occupations. Medical men aim

to prolong life; they do not destroy it

because it is painful to such a degree

that the sufferer thinks he would pre

fer death.'

"This paragraph brings to my mind

a case which occurred to myself, in

which the facts were of singular im

port. The late Mr. Jervis asked me

to go to an hotel, not far from here,

where he was attending a patient, in

conjunction with the late Mr. Caesar

Hawkins. He wished me to go with

out hira or Mr. Hawkins, but I de

clined until Mr. Hawkins himself sent

me a short letter to the same effect,

and In which he pressed me earnestly

to concede. I was informed that the

patient was suffering from malignant

disease of the throat, and had taught

himself to administer chloroform to

himself with the intention of reliev

ing pain. or. if it so happened, of de

stroying life. It was felt that if he

destroyed life, he would be guilty of

suicide, and that not only would the

feelings of the family be harrowed,

but that there might be a dispute

atxnit property in .the administration

of the estate. The patient had read

my edition of Dr. Snow's work on

"Chloroform and Anaesthesia." a

work that was then attracting a good

deal of notice, and he wished to see

me. hoping that I would ratify his

treatment, while the others, including

both petitioners, trusted that I should

have Influence enough to stop him.

On my visit. I found a deep. wide,

malignani uicer at the back of the

pharynx of the sick man. involving a

pulsating vessel, which could be seen

pulsating. The patient inquired of

me how long he should be likely to
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lire, and if an operation were possi

ble. I was obliged to confirm what

my predecessors had said—namely,

that an operation was impossible, and

that death might be imminent from

the rupture of the vessel, whilst, un

fortunately, it was certain under any

circumstances. He, then, lying down

In bed, took up an inhaler which he

had primed with chloroform, and put

himself to sleep, on which the Inhaler

fell from his hands. It seemed a very

happy sleep, and I watched him for

half an hour or more. On his recov

ering consciousness, he explained that

he had no other mode of relief; that

he could not swallow properly; that

he spoke with difficulty, but was

soothed at once by the chloroform

when he inhaled it, whilst any kind

of medicine, administered by the

mouth, produced such intense pain,

that he would rather die than bear it.

I explained to him all the difficulties,

in the proposed hypodermic injection,

which was not very well known at

that time, and injected him twice

with morphia, but without affording

the same relief as he had obtained by

the chloroform. He said that he had

used the chloroform for seventeen

days, and that, according to his own

judgment, the uicerous surface had

contracted, and was much less pain

ful, so that he could swallow better,

I went several times, and myself ad

ministered the chloroform, but in spite

of everyth-ng, he not infrequently got

it for himself, and slept under it for

the greater part of day and night.

This went on for three weeks, with a

skilled attendant; and, I am bound to

say. as a matter of precise fact, that

he improved. I have no doubt that

contraction of the open surface oc

curred: that the pulsation was not so

marked: that he spoke better ami more

cheerfully; and that he swallowed bet

ter, more freely and with less pain. I

should have been content to go on

with the treatment, being deeply in

terested in seeing how prolonged

sleep would act in such a ease. Also.

I lost any dread that death would fol

low the application, and I was given

to feel that if I were exactly in that

man's state of hooeless misery. I

should like to be treated precisely in

the same way. He was removed,

however, from our care, taken to some

health resort, was there peremptorily

refused the chloroform, and In about

four weeks died from pain, sleep

lessness. Inability to swallow food,

and the consequent exhaustion, with

wide extension of the malignant mis

chief."

"The question is: What is the rieiit

thine to do in an extreme case of this

kind? T hold tennciovslv to the een-

eral opinion of the profession, that it

is best not to recoenize what may be

considered slow suicidal attempts, but

I think the plan carried out by this

patient was justifiable. It was so on

all grounds, and it was, perhaps, con

sistent to attend to the wishes of a pa

tient in such a dilemma. But what

was most important was the circum

stance that the method seemed useful,

and straightforwardly was useful, as

a mode of cure. Menander said that

all diseases were curable by sleep,—a

broad statement, in which, neverthe

less, there may be something that is

true, for good sleepers are ever, as I

think, the most curable patients; and

I would always rather hear that a sick

person had slept, than had taken reg

ularly the prescribed medicine during

sleeping hours."

There has always been a popular im

pression that a physician had the

right to prevent the birth of monstros

ities or monsters, when they occur.

Such has been the popular belief, and,

so far as I know, none such are per

mitted to live by medical attendants.

Medical men can best state what their

own practice would be in such cases.

If the cord was not tied, it would usu

ally prove fatal.

Neglect to tie the cord properly

would result in death. Some physi

cians may neglect to tie a cord when

they are unwilling to kill, knowing

that death would probably ensue.

This has been held to be man

slaughter in the mother, and would be

so held as to the physician who acted

from intentional design. (Reg. v. Con-

de, 10 Cox C. C. 547; Reg. v. Bubb, 4

Cox C. C. 455; Reg. v. Mabbitt, 4 Cox

C. C. 239; Reg. v. Edmds., 8 C. & P.

611.)

The English law, however, does not

allow the destruction of life in mon

strous births. (Tayler's Medical Juris

prudence, 506-601, 11th Bell's Ameri

can edition.)

Though a monster could not inherit

under English law and tenancy by the

curtesy would not vest. Id. 598.

But able medical men have insisted

that the Caesarian operation, hystero

tomy, is legally justifiable when the

life of the mother is in danger.

It was by an ancient view in Eng

land, however, usually supposed to be

performed only after the death of the

mother, but cases have occurred where

it has been successfully performed and

the life of mother and child both sav

ed; but the act could not be classed as

criminal, even though the death of
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the living child had to me sacrificed

to save the mother's life.

The courts have sustained the right

of a physician to destroy a living un

born child, in order to save the life of

the mother, as In a case of deformity

of the pelvis in the mother, where nor

mal delivery of the child was impos

sible.

As this rests upon judgment and

opinion as to the^ physical ability of

the mother, it should ue exercised with

great caution, and only on full consul

tation: and even then, not if any doubt

exists, because:

a. The Caesarian operation in such

a case might save the mother and the

child.

b. Because, in many cases, after ex

perienced physicians have decided that

natural births was impossible, by rea

son of pelvic malformation, and the

Caesarian operation decided upon, nat

ural birth has followed before the

operation was performed. (Cases cited

by Tayler in a French hospital, p. 507,

12th Am. edition, Tayler's Medical

Jurisprudence.)

c. The operation of symphyseotomy,

or enlargement of the pelvis by sep

arating the bones by which an en

largement of me pelvis, at the brim, is

made of more than an inch, is effect

ed without serious risk, and even

larger temporary expansion in the

pressure of delivery.

Also a case in Scotland in 1847 is

reported in Edinburgh Monthly Jour

nal, 1847, ii. p. 30, and is quoted by

Taylor.

MEDICAL RESPONSIBILITY.

Medical responsibility in this class

of cases arises usually at an earlier

stage than at the full period where the

Caesareau operation would be possible.

It is usually performed by what is

called among medical men "inducing

premature labor."

It is regarded as justifiable by phy

sicians in three classes of cases:

1. Certain cases of disease.

2. Deformity of pelvis preventing

natural normal delivery, and

3. Excessive vomiting in pregnancy,

which threatens the mother's life.

Casuists have denounced this as both

immoral and illegal, but high medical

authorities justify its morality and its

legality. (Ramsbotham's Obstetrical

Med., p. 328, 5th ed.)

Taylor's Medical Jurisprudence (12th

ed., p. 529) fully justifies this practice,

on both moral and legal grounds, be

cause medical men claim that when it

is bona fide applied and with the hope

of benefitting the mother, and not with

a criminal design, it can not be held

to be unlawful.

And this' view is maintained under

English law, notwithstanding the fact

that no statute law in England makes

any exception in favor of medical men

in such cases, nor is there any excep

tion in the statute regarding wound

ing as to surgical operations.

.find this even wnen the death of

the child is actually intended and ac

complished, but fully believed to be

necessary.

The Roman Catholic Church forbids

the sacrifice of the child even though

the life of the mother might in all

probability be saved snereby.

This would doubtless control or af

fect the action of a surgeon of that

faith, but medical authorities in Eng

land and America justify the destruc

tion of even a seven-months child to

save the mother of the child. (Vide

Dr. A. F. Currier, Vol. II, Hamlin's

Work, p. 460-1.)

The question raised by Mr. Bach as

to the right of the physician to termin

ate the life of a patient suffering from

an agonizing and fatal disease, on the

request and even entreaty of the pa

tient to end his agony and terminate

his sufferings, presents some peculiar

ethical questions.

Take the case of a man suffering

from canier of the throat, near the fa

tal moment, when the disease will eat

into the carotid artery and the act is

demanded as one of humanity and

friendship to the afflicted sufferer—as

substantially that presented by Mr.

Bach in his remarks at the Medico-

Legal Congress.

Dr. Edward P. Thwing, one of the

most charming of men, and a highly

esteemed physician, and also a cler

gyman, who recently passed to his re

ward in China, read a paper on this

subject, before the Medico-Legal So

ciety, in 18S8, entitled "Euthanasia in

Aiticulo Mortis" from which I will

read a few selections as indicating the
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conduct, motives, and action of one

medical man of the highest standing

and purity of life. (Medico-Legal

Journal, Vol. C, p. 282.)

"EUTHANASIA INARTJCULO MORTIS."

"By Edward P. Thwing, M. D., Ph. D."

"Death is ordinarily painless. The

phenomena which precede it often in

dicate extreme suffering, but the final

juncture of dissolution measured by

moments or hours is generally one of

physical and mental placidity. And

yet we have in medical nomenclature

the word euthanasia. It expresses a

fact. Some deaths are agonizing. The

spectacle is harrowing to survivors,

even if assured that the conclusive

movements are partly or wholly auto

matic and intelligent. The propriety

of an anaesthetic in such cases is nat

urally suggested.

"Now the question arises just here,

has a dying man a right to demand

euthanasia thus induced? Or has his

family this privilege'/ How far can

the medical man extend relief to the

dying? Is a coup de grace allowable?

Clearly enough he cannot, morally or

legally, abridge life by an hour.

"Common law guards this point by

the most sacred sanctions. It rests

on the divine precept, 'Thou shalt not

kill.' The character of the patient's

sufferings, whether resulting from

some terrific casualty or from hopeless

disease, their intensity and probable

duration, are matters not relevant to

the issue in a legal point of view.

"The patient's prayer to be put out

of misery must be disregarded. Ga-

lens, dictum, 'Dolor dolentlbus in

utilus est.' we admit. Equity which

is good sense used in the interpreta

tion of law on the part of its adminis

trators, will regard the intent of the

physician who humanely assists the

patient in, or out of, his sufferings;

still, the letter of the statute stands.

We may not give the mercy stroke.

Hence the cynic phrase of long ago,

'Durum sed ita lex seripta est.'

"On the other hand, while criminal

suit might be brought against a prac

titioner for hastening death, a civil

suit for damages might be brought for

professional neglect if he does not do

for his patient ail that he should do,

even in the article of death.

The following case presents no novel

features in its medical aspects, but it

is cited to elicit a discussion, here and

elsewhere, of its forensic relations.

"Last June a telegram called me to

a distant city to a person stricken with

apoplexy and hemiplegia. The age of

the patient, a widow of sixty-six years,

the severity of the attack and her

plethoric habit, promised a fatal issue

within a day or two. She lingered,

however, five days, speechless irom

the first and comatose. Her vigorous

constitution yielded but slowly. Auto

matic movements like pulling of the

clothes, lifting the hand to the head

and other signs of restlessness, con

tinued until near the end. The head

and eyes were turned to the paralyzed

side—which is unusual—the pupils

were equal, the face flushed and livid,

pulse dicrotic and loud rhonchal, ster

torous, respiration twenty-seven, ex

tremities cold, and the bruit humori-

que in the precordian region marked.

Signs of suffocation appeared.

The attendant physician had left ine

case in my hands forty-eight hours be

fore, believing that life would soon be

extinct. The reality of suffering I

could not admit, but the appearance of

its actions, purely refiexed, was pain

ful to me. As her surviving kinsman,

I took the responsibility of adminis

tering a mild anaesthetic, moistening

a handkerchief at intervals from a

vial containing two drachms of chlo

roform and six drachms of sulphuric

ether. The handkerchief happened to

be one just saturated freely with co

logne by the nurse, so that the sub

stance inhaled, as well as the method

of inhalation produced a bland, ano

dyne effect.

"Essential oils have sometimes been

used. In foreign practice, to cover the

repulsive odor of ether. The hand

kerchief was not held so near the nos

trils as to prevent the free admixture

of atmospheric air, and the facial ex

pression of the unconscious sufferer

was carefully studied. In two or three

minutes the stertor ceased. The

spasmodic actions of the arms were ar

rested. Respiration became easy and

a general quietude secured Euthanasia

was gained and apparently painful

dissolution avoided.

"Fifteen minutes after drawing the

anaesthetic, the final breath came,

without the slightest spasm of the glot

tis or respiratory muscles, without

any other physical struggle or sound.

At the autopsy was revealed excessive

sanguineous effusion, red sotening and

clot in the interior, ascending convolu

tion, caicic and fibrous degeneration,

thrombosis of the basilar vein, and

other vascular obstructions. One of

the five physicians present gave a case

where he had. at the request of the

parents, administered ether to a child

suffocating in membranous croup, and

produced euthanasia, not less to the re

lief of the parents than to that of the

patient.

"The queries, therefore again return.

Has the dying man a right to ask of

us this or some other form of assist

ance? If he is speechless, may his

family demand it? How far may the
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medical man extend this boon to the

dying?"

Tills paper created as much remark

as did the view of Mr. Bach at the

Medico-Legal Congress, and Mr. Leslie

Stephens assailed the author of the

paper and the Medico-Legal Society

for allowing it to be presented, by a

very strong denunciatory article enti

tled, "Murder According to Law."

I am of those who regard it as be

yond the right of the puysician at law

to Intentionally destroy life in cases

of this character.

And I believe that the advance of

scientific knowledge has been so great

in the use of anaesthetics and reme

dies to allay human suffering, that it

is uow in the power of the intelligent

physician to relieve suffering and pain

in all stages of disease, however, agon

izing, and it is the right not alone of

the physician, but his bounden duty,

not to terminate human life, but to

extend the relief of well-known rem

edies to assuage pain in all stages of

disease; but that this right and this

duty exists even in alleviating the

agonies of death itself, not as a cause

ot death, but as robbing it of its ter

rors and its agonies.

An old doctrine has recently been

brought forward as to the hopeless

and incurable insane and some others

of the defective classes of humanity,

and the power and right of society,

in its own interest and defense, to con

sider the propriety of arresting life

In the Interest and for the welfare of

the living.

The savage regards it a sacred duty

to end the life of any member of the

tribe who bacomes incurably mad, and

I recall a tragic description of the

method employed among an aboriginal

tribe of American Indians, witnessed

by a lady, long a resident and teacher

among them, where, from a high sense

of public duty, all the men became the

ministers of a rite that ended a life,

no longer of value to its possessor or

of the slightest use in the tribe in the

chase or in war.

The doctrine of Malthus rests on a

lower plane than the ethics of the

aborigines, and it is difficult for us,

with our training and environment, to

pass judgment upon it.

If a great man is smitten with pare

sis, and he commences that living

death, "that dying at the top," as

Dean Swift died, who shall say that

philanthropy, humanity or the sacred

teachings of religion demand the ex

tension of a life, past consciousness,

past even suffering, and that duty

makes its. prolongation a necessity

higher than the humanity which kills

our beast when it has suffered irre

coverable injury.

We shoot a favorite, high prized and

loved horse to, as we say "end its

misery," who has broken a leg, or

met with such an accident as can

not be cured; but we do not thus rea

son, of the man or woman who strick

en, with a suspension of all the facul

ties of consciousness, lives on uncon

scious or suffering or the value of

life.

Under our civilization no power is

given by the law to end even such a

life; but the inherent right of society

to regulate its affairs in its own best

Interests must be conceded to be broad

enough to justify any legal enactment,

passed under the forms of and not

inconsistent with the organic law of

any community, authorizing the ter

minating of human life In such cases.

Tills would require legislation in Eng

land, and, indeed. In all English-speak

ing countries where the principles of

the common law was the basis of the

organic law of ...e land. (From ad

vance sheets of the Medico-Legal

Journal.)

PRIVILEGE OF COUNSEL IN ARGU

MENT.

The Supreme Court of Tennessee, in

a recent case, passed. Incidentally, up

on the novel question of the right of

counsel to shed tears before a jury.

The case was Ferguson v. Moon, for

breach of promise and seduction. It

had been asigned as error that coun

sel for plaintiff in his closing argu

ment. in the midst of a very eloquent

and impassioned appeal to the jury,

"shed tears and thus unduly excited

the passions and sympathies of the

jury in iavor of the plaintiff, and

greatly prejudiced them against de

fendant." The court confessed itself

unable, after diligent search, to find

any direct authority on the point. the
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conduct of counsel In presenting their

cases to juries being a matter which

must be necessarily left largely to the

ethics of the profession and the discre

tion of the trial judge. The court con

cluded:

"No cast-Iron rule should be laid

down. To do so would result that in

many cases clients would be deprived

of the privilege of being heard at all

by counsel. Tears have always been

considered legitimate arguments be

fore the jury and we know of no

power or jurisdiction in the trial judge

to check them. It would appear to be

one of the natural rights of counsel

which no statute or constitution c«uld

take away. It is certainly a matter of

the highest persona) privilege. Indeed,

if counsel have tears at command. it

may be seriously questioned whether it

is not his professional duty to shed

them whenever proper occasion arises,

and the trial judge would not feel con

strained to interfere unless they are

indulged in to such excess as to im

pede, embarrass, or delay the business

before the court. In this case the trial

judge was not asked to check the tears

and it was. we think, a very proper

occasion for their use. and we cannot

reverse for this reason: but for other

errors indicated the judgment is re

versed and cause remanded for a new

trial."

GRAND LARCENY.

Two of the most unique cases of

thieving on record are being investi

gated in Haverhill, New York. One

is the stealing of 15,000 live fish, and

the other the theft of a big stone wall

surrounding the cemetery of the He

brew Burial Association. This is be

lieved to be the first instance ever

chronicled of the larceny of a stone

wall from a grave-yard.

CAPITAL PUNISH WENT DEFINED.

Teacher—Johnny, you mny tell me

what is meant by capital punishment.

Johnny (speaking from experience)—

That's what a feller gits fer eom-

mencin' his sentences with small let

ters.

JUDICIAL NOTICE OF SLANG.

"Ten dollars," said the Magistrate.

"But, Your Honor," said the prison

er, "I protest against this fine. I have

the right to make a defense against

the charge."

"But you have already pleaded guil

ty," said the Magistrate.

"I beg Your Honor's pardon; I de

nied the charge In the plainest terms."

"Young man," said the Magistrate

sternly. "I want to call your attention

to the fact that the Court understands

the English language. You have plead

ed guilty In unmistakable words. The

plaintiff charges you with assault and

battery. It is clearly evident that he

has been assaulted and battered. Ac

cording to your statemeut, he ap

proached you on the street and used

abusive language toward you. Then

you say that you 'didn't do a thing to

him.' If the Court understands the

language spoken by seventy millions

of people, you immediately wiped up

the earth with him. The fine stands,

and any further reflection upon the

Court's knowledge of English will cost

you ten more."

HON. JAMES H. QUINN.

Gov. Clough has appointed James H.

Quinn of Wells, Faribault County,

Judge of the Seventeenth Judicial Dis

trict recently created by the legisla

ture, and composed of Faribault, Mar

tin and Jackson counties. Judge Quinn

was born on the banks of the Dells

near Kilburn City, Wisconsin, June

23rd, lfvi7. His parents removed to

Blue Earth County, Minnesota, in

June. 18(i3, and he resided with them

on their farm until about his twentieth

year. In 1882 he began the study of

law in the office of William N. Plymat

at Mapleton, was admitted to practice

May 25, 1884, at Mankato, and has

since pursued his profession with

marked success in Faribault County.

He was County Attorney from 1887 to

the time of his elevation to the bench,

and his promotion to the latter posi

tion has been received with great sat

isfaction by the lawyers and citizens

residing in 1 he counties embraced with

in the new district.
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DlSTRlCT COURT DEClS

lONS.

B. I.. Wharton t. the City of St. Paul.

(District Court, Ramsey County.)

Injunction—Park Assessments.

Ad action will not He to enjoin the collec
tion of an assessment made and con
firmed by the board of public works in
the City of St. Paul to pay for lands
condemned and taken for a public park,
on the ground that the board, in collu
sion with the owners of the property
condemned, placed an excessive valua
tion thereon, and fraudulently hppor-
tioned the assessments on lots alleged
to have been benefitted by the improve
ment, as the owners of such lots have
an adequate remedy under the city
charter by filing objections when appli
cation is made to the district court for
judgment against the lots for the
amounts assessed against them'

On demurrer to complaint. Demurrer

sustained.

Harold Harris for Plaintiff.

H. W. Phillips for Defendant.

OTIS, J.: The purpose of the

action is to enjoin the collection

of an assessment made and con

firmed by the board of public

works to pay for lands condemned

and taken for Phalen Park. If

the objections urged to the assess

ment are well grounded, and plaintiffs

are without other adequate remedy,

then this action in equity will lie,

otherwise not. It appears that these

proceedings have so far progressed

that a confirmation of assessments has

been made, and the next step therein

is the issuance of a warrant to the

city treasurer for their collection. And

if not paid within the unusually short

time limited, it becomes his duty to

make application to the district court

for judgment against the several tracts

of land so assessed for the amounts re

spectively assessed against them.

The law requires the various officers

charged with the duty of making and

collecting these assessments to pro

ceed with reasonable dispatch, and

there speedily comes a time when the

tunity to contest in the courts the va-

tunity to contest in thee ourts the va

lidity of such assessment.

At this time the property owner

may make any proper objection to its

validity, whether the objection go to

the authority of the council to order

the improvement or to the authority

of the board of public works to have

the work done, or go to show that

the assessment ought not to have

been confirmed.

The gravity of the charge made in

this complaint is fraudulent collusion

between the owners of the property

condemned and taken for park pur

poses and the board of public works

whereby an exorbitantly excessive val

uation was put upon the property, and

also misconduct on the part of the

board in apportioning the assessment

on property alleged to have been ben

efited by the improvement, amount

ing to fraud to a demonstrable mis

take of fact.

If these objections are sufficiently al

leged they go to the very root of the

assessments, and if established they go

to show that the assessment ought not

to have been confirmed.

It follows that the property owners

may avail themselves of these objec

tions when application is made for

judgment in these proceedings and In

junction will not lie. See Albrecht

against the city. The case last cited

would seem to be exactly in point, for,

although the proceeding to which that

case had reference had so far progress

ed that application to the court for

judgment had been made when the in

junction suit was brought, while here

suit has been brought at an earlier

stage of the proceedings, still the un

derlying principles there laid down

are quite as applicable to the case at

bar.

The making of the assessment and

steps thereafter taken, down to its ul

timate collection by judgment, are

treated as a single proceeding, and

since one of those steps affords the

property owner his day in court, the

proceeding cannot be Intercepted by

injunction, but the property owner

must resort to his remedy in the pro

ceeding itself. The cases cited by

counsel, in which an injunction has

been allowed, were cases where no

remedy in the courts was provided in

the proceedings and are not applica

ble.

And, in another respect, there is a

marked difference, in that the proceed

ing sought to be enjoined created a

lien and so operated as a cloud on

the title.

No such consequences follow from

park assessments which do not become
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liens until they ripen into judgment.

In my opinion, section 126, page 125,

of the Municipal Code of 1893, does

not apply to this class of assessments.

The statute provides that they are to

be collected In the same manner as

other assessments, but does not give

them the same effect. In my view,

this form of action will not lie at all

and the complaint cannot be helped by

amendment.

James B. Welrlck v. John Wagner.

(District Court, Ramsey County.)

Exempt Property—Action by Indor

see of Purchase Honey Note.

The endorsee of a note given for the pur
chase price of property that under the
statute is exempt, except for such pur
chase money, may levy on the property
to satisfy a judgment obtained by him
in an action on the note.

Plaintiff alleged that judgment was

obtained against him by F. W. Romer

In an action upon two notes executed

by said Weirick to the E. M. Hallowell

Co. for the purchase price of a bicycle;

that the Hallowell Company sold said

notes to Romer; that the defendant a£

sheriff levied upon said bicycle to sat

isfy said judgment; and that plaintiff

was a resident of Ramsey County,

Minnesota, and claimed the bicycle as

exempt. Defendant demurred to the

complaint. Demurrer sustained.

Morton Barrows for Plaintiff.

Tompkins & Burr for Defendant.

OTIS, J.: In this state it is held that

a suit upon a note given for the pur

chase price is a suit for the purchase

price. Rogers v. Brackett, 34 Minn. 279.

It would seem to follow that an as

signment of such note would operate

as an assignment of the purchase price

and an action on it by the assignee

would still be a suit for the purchase

price. The rule in this respect dif

fers from the Michigan rule as de

clared in Shepard v. Cross, 33 Mich.,

96, so that in this and in other partic

ulars that case is not applicable.

The statute providing that the thing

sold is not exempt rrom execution is

sued on a judgment for the purchase

price is plain and unambiguous in its

terms and covers the assignee of such

a claim in as express terms as it does

the assignor.

The privilege of exemption should

extend to such a claim into whosever's

hands it may come.

See Romer v. Weirick, 4 Minn. Law

Journ. 242.

Flora Meyers, Administratrix, v. Chicago,

St. Paul, Minneapolis & Omaha Rail

road.

(District Court, Ramsey County.)

Conflict of Laws—Action for Death.

An action may be maintained in Minneso
ta by an administrator appointed there
in to recover damages under the statute
of another state for the death of a
person caused by negligence in that
state.

Plaintiff sued for damages alleging

that intestate, her husband was em

ployed as brakeman by defendant and

was killed at Hudson, Wisconsin,

while performing his duties as such

brakeman; that the bridges over de

fendant's track were imperfectly con

structed; and that while standing on

top of the train which was going at

a rapid rate of speed plaintiff's intes

tate's head came in contact with one

of said bridges causing his Immediate

death.

Defendant demurred to the com

plaint. Demurrer overruled.

C. D. & Thos. D. O'Brien for Plaintiff.

L. K. Luse for defendant.

BRILL & BUNN, JJ.: While we

do not regard the case of Her-

rick v. M. & St. L. Railway Co.,

31 Minn. 11, as decisive, we think

that the best considered cases, if not

the weight of authority, support the

rule that an action under a statute of

another state, brought by personal rep

resentatives of a deceased person for

causing his death in that state, may be

brought in any state the courts of

which have jurisdiction of the parties,

and . that the personal representatives

appointed In the state where the action

is brought have the right to enforce

the foreign statute. Story on Conflict

of Laws, 844, Note a; Leonard v. Co

lumbia Nav. Co., 84 N. Y. 48; Den-

nick v. Central R. R. Co., 103 U. S. 11.

The question as to whether the com

plaint should plead the Wisconsin stat

ute, under which. if it exists, the plain

tiff must recover, if at all, or whether

the courts of this state will presume,

in the absence of pleading or proof to

the contrary, that the statute law In

Wisconsin is the same as the statute

law of this state, on this point, was

not argued by counsel, and we pre

sume not Intended to be raised. We

do not, therefore, decide it.
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DlGEST OF MlNNESOTA

DEClSlONS.

COUNTIES — ORGANIZATION—PE

TITION'S.

An elector may legally sign two or

more uoneompeting petitions for the

creation and organization of new coun

ties under the provisions of this stat

ute.

State v. Bd. of Co. Comrs. of Red

Lake Co., 69 N. W. Rep. 1083.

—ELECTION.

All propositions for the creation of

such new counties, whether competing

or otherwise, if supported by valid pe

titions, must be submitted to the elec

tors; but only one of the competing

propositions can be adopted at the

same election, and to secure this re

sult it must receive a majority of all

the votes cast thereon, also a plural

ity of the votes cast on the proposi

tions with which it is competing.

State v. Bd. of Co. Comrs. of Red

Lake Co., 89 N. W. Rep. 1083.

—CHANGE OF SEAT.

Where a petition for the change of

a county seat, in due form, and in

fact containing the required number

of signatures, has been presented, no

competing petition can be received or

acted on until an election has been

held on the first petition, and until

the expiration of five years thereafter,

or until it has been withdrawn with

out an election. Strelssguth v. Seih,

69 N. W. Rep. 1079.

—INJUNCTION.

Injunction will lie to prevent unau

thorized action by the board of county

commissioners and county auditor on

such second petition. Id.

CUSTOMS DUTIES—ENTRY FOR

IMMEDIATE CONSUMPTION.

Entry for "immediate consumption"

and not for "transportation," held

properly made by railroad agent.

Mltchelson v. Minneapolis St. & S.

S. M. Ry. Co., 69 N. W. Rep. 1106.

DAMAGES — BREACH OF CON

TRACT.

Held, that the evidence was not such

as to require an assessment of defend

ant's damages, for breach of a con

tract, at a greater sum than that

awarded by the trial court.

Ray v. Lewis, 69 N. W. Rep. 1100.

ESTOPPEL — WAiVER — FOR

FEITURE—FORECLOSURE.

Lessor by bringing suit to have

amount under terms of lease of unpaid

rents and taxes ascertained, and lease

declared forfeited if not paid in cer

tain time, obtaining final judgment,

and taking possession of land and

buildings thereunder, held to have

waived a strict forfeiture, and his

right of entry under the terms of the

lease, and elected to assume the po

sition of one who applies for and ob

tains a strict foreclosure of a mort

gage or other lien, which operates to

satisfy the debt pro tanto, and hence

he must be deemed to have accepted

the unexpired term of the lease and

the buildings erected by the lessees

in full satisfaction of his claim for

rent and taxes.

Cooke v. Parker, 69 N. W. Rep. 1099.

HUSBAND AND WIFE—DEED BY

HUSBAND—ESTOPPEL.

A wife whose husband lived apart

from her in another state, held estop

ped to claim an interest in property

conveyed by him, as a single man, to

one believing him to be unmarried,

after the property had greatly en

hanced in value, and been improved

by the owner, she, with full knowledge

of the conveyance for eight years, hav

ing made no claim to the land.

Holcouib v. Independent School Dis

trict of Duluth, 69 N. W. Rep. 1067.

INJUNCTION—EXECUTION SALE.

In an action to enjoin an execution

sale of real estate, when it appears

from the allegations in the complaint

that the plaintiff is in possession of

the property, of which he claims to

be the legal owner, and, by his admis

sion.that the legal title under which he

claims ownership is of record, and

claims it to be superior to any that

can be acquired by a purchaser at the

sale, and the gravamen of the com

plaint is that, by reason of such

threatened sale, insurance has been,

and other insurance will be, canceled,

a temporary injunction to restrain

such sale is properly refused.

Pelican River Milling Co. v. Marvin,

69 N. W. Rep. 1149.

INSOLVENCY — PRIORITY OF

CLAIMS.

Corporations A and B, each a credit

or of D., a third corporation, whose
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respective claims were due, agreed

that. if B would extend the time of

the payment of its claim, it should

under all circumstances be preferred,

and paid its claim in full, before any

payment should be made or demanded

on the claim of A. The contract was

made at the solicitation of D, and for

its benefit. B, at the request of D, ex

tended the time of payment of its

elaim, pursuant to the contract. Af

terwards a receiver was appointed of

the property of D under the insol

vency laws of this state. A and B

proved their respective claims. Held,

that B is equitably entitled to be paid

the dividends on A's claim until B's

claim is paid in full, but that B is not

entitled to have paid to it the pro

ceeds of certain notes, collateral, trans

ferred to A before the contract was

made. Plymouth Cordage Co. v. Sey

mour, 69 N. W. Rep. 1079.

Upon the findings of fact herein,held,

that B's equitable right to such div

idends is superior to any claim there

to of any of the trustees or receivers

defendant. Id.

JUDGMENT — DEFAULT — RE

LIEF.

Held, that the trial court did not err

in relieving the city from a judgment

obtained against it by default, and al

lowing it to answer on the merits.

Gleaser v. St. Paul, 69 N. W. Sep.

1101.

MASTER AND SERVANT—CON

TRIBUTORY NEGLIGENCE.

Evidence set out in opinion held to

show contributory negligence on the

part of an employee injured while op

erating a circular saw.

Wulf v. Walter A. Wood Harvester

Co., 70 N. W. Rep. 156.

MORTGAGE—RIGHT TO INSUR

ANCE MONEY.

A mortgagee, holding a fire policy

providing that the loss, if any, should

be payable to the mortgagee as his in

terest might appear, which was pro

cured and paid for by the mortgagor,

foreclosed his mortgage, and bid in

the premises at the sale for the full

amount of his debt. Afterwards, but

before the expiration of the time for

redemption, the dwelling house cov

ered by the mortgage and policy was

injured by flre, and the Insurance

company paid the loss to the mort

gagee. No redemption was made from

the sale. Held, that the mortgagor

could not recover of the mortgagee the

amount so paid, but, if he had re

deemed, he would have been entitled

to have had the amount applied pro

tanto on the redemption.

Carlson v. Presbyterian Bd. of Re

lief, 70 N. W. Rep. 3.

PRINCIPAL AND AGENT—EVI

DENCE.

Evidence held sufficient to prove that

the alleged agent was either duly au

thorized, or that his acts were sub

sequently ratified by his principal.

William Deering & Co. v. Shumpik,

69 N. W. Rep. 1088.

PROMISSORY NOTE — PAYMENT

BY EXCHANGE.

An instrument in these words: "$L-

673. Halstad, Minn., July 26th, 1894.

For value received, we promise to pay

to the order of the John Good Cordage

& Machine Company the sum of six

teen hundred and seventy-three dol

lars as follows: Payable by New York

or Chicago Exchange. $560, Nov. 15th,

1894; $5(i0, Dec. 1st, 1894; $560, Dec.

15th, 1894. Without interest, if paid

as due; if not, then legal rate from

date until paid."—held not negotiable,

for it is not pnyable in money, but by

bills of exchange.

First Nat. Bank of Brooklyn v.

Sletty, 69 N. W. Rep. 1148.

RAILROADS—USE OF HIGHWAY-

NECESSITY.

Under a law which authorizes a rail

road company to construct its road

along and over any public or private'

way, if it shall "be uecessary," a

practical, and not an absolute, ne

cessity is intended: and the burden of

proof would -e upon the company to

show this practical necessity, if ques

tioned when originally locating the

line. Village of Wayzata v. Great No.

Ry. Co., 69 N. W. Rep. 1073.

The necessity upon which the com

pany acted when first establishing the

line and when building the road is pre

sumed to be continuous, and to exist,

in proceedings instituted to compel a

change of the track and its appurte

nances. Id.

In such proceedings the burden of

proof is upon the party demanding a

change of the line, ns constructed and

used, to show, by clear and convinc
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ing testimony, not only that the origi

nal necessity no longer exists, but that

there are substantial reasons for hold

ing that the public interests demand

that a change be made. Testimony

which would warrant a court, on a

hearing to locate a line, in finding that

the public interests required it to be

located elsewhere than upon a partic

ular public or private way, would not

uphold a like finding where the pro

ceeding was to change and remove a

line already constructed and in opera

tion. Id.

Held, in a proceeding to compel de

fendant railway company to remove

its tracks and appurtenances from a

certain street in plaintiff village, and

to elsewhere locate them, that a find

ing to the effect that a more practical,

feasible, and convenient route for such

traces and appurtenances, or one

which would less interfere with the

saiety and convenience of the public,

or afford less obstruction to the public

ways in said village, than the one now

occupied, could not be found, is sus

tained by the evidence. Id.

—DEATH OF EMPLOYE.

In action, against a railroad com

pany to recover damages for the kill

ing of plaintiff's intestate, a yard

switchman, held that, upon die facts

as shown upon the trial and conced

ed by both parties, the plaintiff fail

ed to prove anw negligent act upon de

fendant's jart upon which to sustain

a verdict in her favor.

i,ioore v. Great Northern Ry. Co.,

69 N. \v. Rep. 1103.

—CUSTOM.

When it is established, upon the

trial of a case, that a custom in regard

to the operation of trains, designed for

the protection of employes, has been

unobserved and uisregarded, but it ap

pears conclusively that an observance

of th«c ustom would have been of no

service or value in the particular case,

a verdict for uamages cannot be based

solely on the failure to observe this

custom.

Moore v. Great Northern Ry. Co., 69

N. W. Rep. 1103.

—CONTRIBUTORY NEGLIGENCE.

Evidence considered, and held, that

the trial court was justified in order

ing judgment for the defendant not

withstanding the verdict, for the rea

son that it conclusively shows that the

deceased, for whose killing by the de

fendant's railway train at a highway

crossing this action was brought, was

guilty of contributory negligence.

Bureau v. Great Northern Ry. Co.,

69 N. W. Rep. 1149.

WILL — WITNESS — RELIGIOUS

ORDEB.

The will of a member of an incorpor

ated religious order, devising and be

queathing all her property to the cor

poration, was witnessed by two other

members of the order. Section 4428,

Gen. St. 1894, declares void all devises

and legacies to subscribing witnesses.

The corporation was organized for

charitable purposes, not for pecuniary

gain to its members. Each member

was, by its by-laws, required to give

all her present and future property to

the corporation, as well as her serv

ices, without compensation. Held, the

witnesses did not have any such pres

ent, certain, and vested pecuniary in

terest in the property devised by the

will as to make them Incompetent.

In re Will's Estate, 69 N. W. Rep.

1090.

—EVIDENCE—UNDUE INFLUENCE

Oral evidence tending to prove that

a member of a religious order was

not, as recited in her will, required to

make a vow to leave her property to

the order, held, admissible.

In re Will's Estate, 69 N. W. Rep.

1090.

—UNDUE INFLUENCE.

Evidence held not sufficient to show

that will by member of a religious or

der leaving her property to the order

was procured by undue Influence.

In re Will's Estate, 69 N. W. Rep.

1090.

ABSTRACTS OF RECENT

CASES.

ANIMALS—CRUELTY.

Shooting live doves released from

traps, as a matter of amusement, al

though those that are killed outright

or afterward captured and killed are

used as food, is held, in Waters v. Peo

ple (Colo.) 33 L. R. A. 836, to be with

in the prohibition of Mills' Anno. Stat.

Sections 104, 117, against torturing,
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tormenting, or needlessly mutilating

or filling animals, or causing them

unnecessary or unjustifiable pain or

suffering. S. C. 46 Pac. 112.

BANKS—DEPOSIT—TRUST.

A deposit of money by a person de

scribed as "manager" is held, In

Leaphart v. Commercial Bank (S. C.)

33 L. R. A. 700, to be subject to his

checks, even if the bank knows that

the money was originally obtained by

him from other persons on a certificate

of deposit. A deposit with the mana

ger of a "Depositors' Co-operative As

sociation" on a certificate of deposit

is held to create a loan, and not a

trust. S. C. 23 S. E. 939.

—FRAUD—NOTICE.

A bank purchasing a note from

strangers at a discount of 20 per cent,

knowing the maker to be perfectly

solvent, is held, in Oppenhelmer v.

Farmers' & M. Bank (Tenn.) 33 L. R.

A. 767, to be not chargeable with con

structive notice of fraud in procuring

the note, when it is a custom to dis

count notes of solvent parties at from

12 to 25 per cent. S. C. 36 S. W. 705.

—ELECTION—CLAIMS.

An election by one who deposited

money in an Insolvent bank, to claim

as a general creditor rather than to re

scind the deposit and pursue the mon

ey into the hands of the receiver, is

held, in Standard Oil Co. v. Hawkins

(C. C. App. 7th C.) 33 L. R. A. 739,

not to be conclusively made by prov

ing his claim as a creditor, when this

was done in ignorance that he had any

other remedy, and no detriment has

been occasioned thereby to other cred

itors. S. C. 74 Fed. 395.

CONSTITUTIONAL LAW—PERSON

AL LIBERTY.

An ordinance rohlbiting association

with thieves, etc., with intent to agree

to commit any offense or to cheat any

person is held, in Ex parte Smith (Mo.)

33 L. R. A. 606, to be an unconstitu

tional invasion of the right of per

sonal liberty. S. C. 36 S. W. 628.

—GIFT OF PUBLIC FUNDS.

The power of the legislature to direct

the use of the money of a municipal

corporation to make a gift or pay a

claim based on a purely moral or

equitable obligation is held, in Conlin

v. Board of Supervisors (Cal.) 33 L.

R. A. 752, to be in violation of the

California Constitution. S. C. 46 Pac.

379.

—NUISANCE.

The destruction of a lake and the

creation of a nuisance thereby to the

great injury of a riparian owner can

not be authorized by the legislature,

although acting under the guise of

legislation for the public health, when

it is done merely for private purposes

and for the sole benefit of private par

ties. Priewe v. Wisconsin State Land

& Imp. Co. (Wis.) 33 L. R. A. 645. S.

C. 67 N. W. 913.

—PROHIBITING SUNDAY TRAINS.

The supreme court of appeals of Vir

ginia overrules a prior decision by

holding, in Norfolk & W. R. Co. v.

Com. (Va.) 34 L. R. A. 105, that a state

law prohibiting the running of rail

way trains on Sunday if enacted In

good faith and for the preservation

and protection of the health and mor

als of the people and without dis

crimination against interstate or for

eign commence does not conflict with

the Federal Constitution. S. C. 24 S.

E. 837.

CORPORATIONS — RECEIVERS —

CLAIMS.

A claim against the reclver of a cor

poration based on the theory that the

property constitutes equitable assets

of another corporation which owned

all the capital stock of the former is

denied, in McTighe v. Macon onstruc-

tion Co. (Ga.) 33 L. R. A. 800, at least

when the party attempting to reach

the property does not claim as a cred

itor of thee ompany which is in re

ceivership. S. C. 21 S. E. 701.

ELECTIONS — INSPECTING REC

ORDS.

The right of a citizen to inspect and

take memoranda from the records of

an electoral board is limited in

Gleaves v. Terry (Va.) 34 L. R. A.

144, to so much of the records as re

lates to the appointment and removal

of judges and commissioners of elec

tion and registers or the ordering of a

new registration, and not to extend

to what relates to the reparation and

printing of the ballots and their cer

tification and distribution. S. C. 25 S.

E. 52.

FRAUD—REPRESENTATIONS AS

TO VIRTUE.

A new application of settled princl
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pies to a case without precedent is

made in Kujek v. Goldman (N. Y.) 34

L. R. A. 156, which holds that a man

who induces another to marry a girl

by false representations that she is

virtuous when in fact she has been se

duced by himself and has become

pregnant is liable for damages in an

action by the husband for the fraud.

S. C. 44 N. E. 773.

HUSBAND AND WIFE—ALIMONY.

The right of a husband to recover

alimony out of a divorced wife's sep

arate estate is denied, in Greene v.

Greene (Neb.t 34 L. R. A. 110, wheth

er the divorce be granted to the hus

band or to the wife. With the case

is a note presenting the authorities,

which are somewhat numerous, on the

allowance to a husband from property

held by the wife in divorce cases. S.

C. 68 N. W. 947.

MARRIAGE—INTOXICATION.

The intoxication of one of the par

ties to a marriage contract such as to

render him nou compos mentis for the

time being is held, in Prine v. Prine

(Fla.) 34 L. R. A. 87, to render the

marriage invalid, although a less de

gree of Intoxication would uot have

this effect. The other authorities on

the effect of intoxication on marriage

are found in a note to the case. S. C.

18 S. 781.

INSURANCE—ALLOWANCE OF AS

SiGNMENT.

Probably the first case respecting

"permanent insurance" that has ever

come before a court of last resort is

that of -Marshall v. Franklin Fire Ins.

Co. (Pa.) 34 L. R. A. 159. The ques

tion there was as to the rights of an

assignee of the policy which provided

that the insurance company should be

"forever" liable to the assured, his

heirs, and "assigns," and that any as

signment should be brought to the

company's office to be entered and "al

lowed." It was held that the allow

ance of an assignment was not dis

cretionary with the company but

could be claimed by the assignee as a

right. S. C. 35 Atl. 204.

LANDLORD AND TENANT—EX

PIRATION OF LEASE.

The "expiration" of a lease within

the meaning of a covenant to turn over

the properly in good condition at the

expiration of the lease is held, in Mar

shall v. Rugg (Wyo.) 33 L. R. A. 679,

to be the actual termination of the

tenancy, although this is made earlier

than the time specified in the lease by

a subsequent contract. S. C. 45 Pac.

486.

MUNICIPAL CORPORATiONS—EX-

PLOSION OF SEWER.

The explosion of a public sewer on

account of the formation of gasses

from crude petroleum which was turn

ed into it by city authorities after

escaping from oil works is held, in

Fuchs v. St. Louis (Mo.) 34 L. R. A.

118, to render thee ity liable for the

damage. if the city did not exercise

due care to avoid such explosion. S. C.

34 S. W. 508.

—FAILURE TO ENFORCE POLiCE

REGULATIONS.

The failure of a city to enforce po

lice regulations, such as an ordinance

against unfenced excavations. is held,

in Morau v. Pullman Palace Car Co.

(Mo.) 33 L. R. A. 755, to create no

liability for the drawning of a boy

while bathing in a pond of water al

lowed to remain on vacant laud a

short distance from a highway. S. C.

36 S. W. 659.

• NEGLIGENCE—BATHING RESORT.

A company maintaining a bathing

resort and letting out its privileges to

the public for hire is held, in Brother-

ton v. Manhattan Beach Imp. Co.

(Neb.) 33 L. It. A. 598, to be bound

to take such precautions for the safety

of bathers as a person of ordinary pru

dence would take under the circum

stances. And in this case it was held

that the company was liable for fail

ure to keep persons on hand to watch

bathers and rescue those In danger, or

at least to make immediate search

when notified of a bather's disappear

ance. S. C. 69 N. W. Rep. 757; 67 Id.

479.

PARTNERSHIP — IMMORAL PUR

POSE.

A partnership to carry on the busi

ness of letting for immoral purposes

furnished apartments is held, in Cha

teau v. Singla iCal.) 33 L. R. A. 750.

to be based upon an illegal contract

under which relief will not be grant

ed to either party for a settlement of

the partnership, although the tene

ments leased for such purposes are in

a section of the city which is mainly

given up to such business without in

terference by the police. S. C. 45 Pac.

1015.



.THE

Minnesota Law Journal.

A PRACTlCAL MONTHLY MAGAZlNE.

Vol. V. MARCH, 1897. No. 3.

PUBLiSHED BY

FRANK P. DUFRESNE,

Publisher and Law Book-Seller,

st. paul, minn.

TERMS:

The Subscription Price is 12.00 per annum,

payable It ictly in advance. Single number* of

urrent ye ir una back nnmbera (aa far aa can be

supplied) 26 centa eacb.

New Subscriptions can commence at any

i me during the year.

Discontinuance*. Subscribers wishing to dis

continue at the expiration of their subscription

must so notify us; otherwise we shsll consider it

heir wish to have it continued.

Advertising Rates quoted on application.

Communications of any nature concerning

The Journal should be addressed to the pub-

laker.

CONTENTS.

I. Lawyers and Courts of Min

nesota Prior to and Duri no

Its Territorial Period . 41

II. Railroad Pooling Unlawful . 4.x

III. constitutionality of Law

Taxing Department Stores . 52

IV. Dakota Divorces .... 53

V. An English Retrospf.ct of

Company Law 53

VI. Personal Injury Litigation . 54

VII. Free Consultations. ... 54

VIII. District Court Decisions . 54

IX. Digest of Minnesota De

cisions -'5

COMMUNICATIONS SOLICITED.

Contributions, items of newa about

rourta. Judges and lawyers; queries or

comments, criticisms on various law ques

tions; addresses on legal topics, or discus

sions upon points of Interest, a's well aa

mportant decisions, are solicited from

members of the bar and those Interested

in legal proceedings. Decisions from each

of the Judges in the District Courts of

Minnesota are urgently solicited.

LAWYERS AND COURTS OF MINNESO

TA PRIOR TO AND DURING ITS

TERRITORIAL PERIOD.

By Judge Charles E. Flandrau.

Judges and lawyers generally occupy

such a large space In the growth and

progress of a country that what they

say and do makes one of the factors

of history, and usually gets itself upon

the records in some way. It certainly

cannot be the result of self-assertion,

as tneir modesty is proverbial. I am

Incline, to attribute it to the fact that

their doings possess some real inter

est to the other members of society.

They ought to be men of learning,

and, as a general thing, they individu

ally and as a body possess a large

share of the brilliancy and wit of a

community. They fill a large share of

the public trusts, and shape the policy

and laws of a country as naturally as

water seeks its level. Their light is

seldom hidden from the genration of

which they form a part; but there al

ways seems to oe a desire to learn of

i.ielr career in tue early and unwrit

ten period of a country, and I have

ueen requested to prepare a paper for

this occasion, noting who they were

mm what aiey did in the early days of

Minnesota.

Our state had rather a mixed orlgin.

its mothers were the Northwestern

Territory and Louisiana. The first

gave us what lies east of the Missis-
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sippi, and the last what we embrace

west of that stream; and before this

area became jiinuesota, it was, on the

west side of the river, first Louisiana,

then Missouri, then Michigan, then

Wisconsin, ttien Iowa.

On the east side of the Mississippi

it was. first, a part of the Northwest

Territory, which belonged to Virginia

and was ceded by that state to the

United States; later it was a part of

in ..ana; and anerwards of Wisconsin.

I once took the trouble to look up all

the acts of Congress which created

these several changes, and I have the

dates of their passage, but I will not

inflict them upon you at this time, pre

ferring to confine myself to those mat

ters that are more germane to the sub

ject in hand. Wnen Wisconsin was

a territory, ..s part lying west of the

St. Croix river was in St. Croix county,

which included St. Anthony Falls,

Stillwater, Point Douglas, Marine

Mills, Areola, and St. Paul, and was

tne home of a good many men of

standing and ability. The admission

of Wisconsin inro the Union in 1848,

with the St_ Croix river for its western

boundary, left all the country west

of that stream without any govern

ment, and the lawyers without courts,

which presented quite a formidable

obstacle to their business prospects;

but tney were equal to the occasion.

They claimed that the remnant which

had been abandoned by Wisconsin, as

a state, was still Wisconsin as a ter

ritory. They induced Mr. John Catlin,

the Secretary of the Territory of Wis

consin, to remove from —aalson to

Stillwater, and, as ex-otticio governor,

to proclaim the existence of tne terri

tory and call an election for a delegate

to Congress. Henry H. Sioley was

elected, and was aumitted to a seat

from Wisconsin, and in March, 1849,

procured the passage of an organic act

for the territory of Minnesota.

Sibley was a lawyer, but he never

practiced the profession. He lived at

Mendota, then called St. Peter's, and

hung out a lawyer's sign in 1835. This

sign was In the possession of his fam

ily at the time of his den. a, and either

is. or slum... be, now in the museum

of ...is Society.

While living at »t. Peter's. Mr. Sib

ley was the ..rst judicial officer who

ever exercised me functions of a court

in Minnesota, he was commissioned

a justice of the peace In 1835 or 1836

by Governor Chambers of Iowa, with

a jurisdiction extending from twenty

miles south of Prairie du Chien to the

urltish boundary on the north, to the

te River on the west, and to the

Miss.sslppi on the east, uis prisoners

could only be committed to Prairie du

Chien. Boundary lines were very dim

ly inuicated In those days. Minor

magistrates were in no fear of being

overruled by superior courts, and tra

dition asserts that tne writs of Sib

ley's court often extended into Wis

consin nnd other jurisdictions. One

case is recalled which will serve as

an illustration: A man named Phalen

was charged with having murdered L

sergeant of the United States army

named Hayes, in Wisconsin. He was

arrested under a warrant from Justice

Sibley's court, was examined and com

mitted to Prairie du Chien. and no

questions were asked. Phalen Lake,

from which our water supply is par

tially derived, is named after this

prisoner. Sib..'y was the first gov

ernor of the state, commanded a large

part of the forces in the Indian war

of 18fi2, ard was made a Major Gen

eral of Volunteers by the President for

his services. He was one of our best

citizens and is lamented by all.

An attempt was made in 1842 to hold

a court in St. Croix county by Judge

Irwin, then one of the teritorial judges

of Wisconsin. It came about in this

way: There was - very enterprising

settler here then, named Joseph R.

Brown, who came to Fort Snelling

wltn the regiment which laid the cor

nerstone of the fort, in 1819. and was

discharged from the army in 1826 or

thereabouts. In 1842 he was clerk of

the courts in St. Croix county, and for

some reason, best known to himself,

procured the Legislature of Wisconsin

to appoint a court In his county.

Judge Irwin came up to hold it; and

on arriving at Fort Snelling he found

himself in a country which indicated

that disputes were more frequently

settled with the tomahawk than by

the principles of the common law.

The officers of the fort could give him

no information, but fortunately he dis

covered Normat) W. Kittson at his
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trading house near the Falls of Minne

haha. Kittson ..new Mr. Brown, the

clerk, who then lived on the St_ Croix

near where Stillwater now stands, and

directed the judge to him. He fur

nished a horse, and his honor struck

across the country and found his clerk,

who had either forgotten all about the

court or had never heard of it. The

uisgusted judge took the first chance

down the river, a very angry man.

After live years from this futile at

tempt, the first court was held by

Judge Dunn, then Chief Justice of

Wisconsin. Tills occurred in June,

1N47. The term -"•as important, not

alone as being me first term ever held

in what is now Minnesota, but on ac

count of the trial of an Indian chief

named "Wind." who was indicted for

murder. Samuel J. Crawford, of Min

eral Point, was appointed prosecuting

attorney for the term, and Ben C.

Eastman, of Piatteville. defended the

prisoner. w ind" was acquitted. This

was the first jury trial ever had in

any part of the region now embraced

in Minnesota.

The admission of Wisconsin Into the

Union left Morton S. Wilkinson and

Henry L. Moss in Stillwater, the for

mer having located there In 1847 and

the latter in 1S4S. Mr. Wilkinson aft

erward became distinguished in his

profession as a lawyer, and also In

political llfe_ He represented onr

state in the House of Representatives

and Senate of the umted ...ates. and

was always a genial and Interesting

man, much beloved by the old settlers

up to the time ot his death.

Mr. Moss was appointed United

Mates i)istriet Attorney, when the

Territory of Minnesota was organized,

and practiced law for some years, but

has been engaged in other business

uuring a long time past. Mr. Moss

is one of the vefy few survivors, in

fact, I think the only one. of the law

yers dating back of the organization

of our territory. He still lives, and has

added some of his recollections of

those interesting times to uie annals

of our State Historical Society.

The first court house that was erect

ed within tue present limits of Minne

sota was in Stillwater in 1847. A pri

vate subscription was taken up and

$1,200 raised, '•« be supplemented by

the county of St. Croix with sufficient

to complete tne structure. It was

perched upon the top of one of the

high points in that town, and many

are the citizens v ..o have been winded

and made to blaspheme in ascending

to its lofty pinnacle. The ..rst terri

torial court in Minnesota was heid in

it in 1840 and I held one there in

1W7.

The first judges of Minnesota Terri

tory were Aaron (Joodrich, Chief Jus

tice, and David Cooper and Bradley

B. Meener. Associate Justices; and the

first court, of which I have spoken,

was presided over by Chief Justice

(Joodrich, assisted by Judge Cooper.

Tne court lasted one week. There

were thirty-five cases on the calendar.

The grand jury returned ten indict

ments, one for assault with intent to

maim, one lor perjury, four for selling

liquor to Indians, and four for keep

ing gambling houses. Only one of

these indictments was tried at this

term. and. being the i-rst. and the pris

oner heing a prominent member of the

bar, Mr. William D. Phillips, it may

be interesting to give a brief history

of the case and of the defendant.

Mr. Phillips was a native of Mary

land, and came to St. Paul in 184S.

He was the first District Attorney of

the county of Ramsey. elected in 1849.

He left this country when General

Franklin Pierce was elected to the

presidency, and never returned. He

was a very eccentric person, and many

anecdotes are related of him. On one

occasion, when discussing the construc

tion of a Minnesota statute with an

attorney fresh from the east, his ad

versary made somc classical allusion

in which the name of Cicero or Demos

thenes occurred. Mr. Phillips, answer

ing, became very much excited, and

in a rising flight of eloquence said:

"The gentleman may be a classical

scholar; he may be as eloquent as

Demosthenes; he has probably ripped

with old Euripides, socked with old

Socrates, and canted with old Can-

tharides; but, gentlemen of the jury,

what does he know about the laws of

Minnesota?"

Another story is told of him, which

proves that he possessed in a high

degree that prime quality generally at

tributed to the profession, of always
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charging for services rendered. Mr.

Henry M. Rice had presented him a

lot on Third street for the purpose of

building an office for his business, and

when he presented his next bill for

services to Mr. Rice ihere was a charge

of four dollars for drawing the deed.

The indictment against Mr. Phillips

charged him with an assault with in

tent to maim. In an altercation with

a man, he had drawn a pistol on him,

and ine defense was that the pistol

was not loaded. The witness for the

prosecution swore that it was, and

further, that he could see the load.

The prisoner, as the law then was,

could not testny in his own behalf,

and he could not directly disprove this

fact. He was convicted and fined $25.

He was very indignant, and explained

the assertion of the witness that he

saw the load in this way. He said

he had been electioneering for Mr. H.

M. Rice against Mr. Sibley, and from

tne uncertainty of getting his meale

in such an unsettled country he car

ried crackers and cheese in the same

pocket with his pistol, a crumb of

which had got into its muzzle, and

that the fellow was so scared when he

looked at the pistol that he thought it

was loaded to the brim.

Many of the first lawyers of the ter

ritory were admitted to the bar at this

term, among whom were Morton S.

Wilkinson, Henry L. Moss, Edmund

Rice, Lorenzo A. Babcock, Alexander

AVilkin, Bushrod W. Lott. and a good

many others. Of the whole list, Mr.

Moss is the only survivor.

Edmund Kice was one of the pi

oneers of our railroad system_ Mr.

Babcock was Attorney General of the

Territory from to 1853. Alexan

der Wilkin commanded our Ninth

Regiment in the Civil War, and was

killed at the battle of Tupelo; and

Bushrod W. Lott was the first presi

dent of the village of St. Paul, and

afterwards was United .States Consul

at Tehauntepec, Mexico.

Among the "forty-niners" were Will-

lam P. Murray and George L. Becker.

Mr. Murray served many terms in Min

nesota legislatures, was for a long

series of years corporation attorney of

St. Paul, and is now living in this city.

If Murray is engaged in the prac

tice of law now. he enjoys the distinc-

tion of being the oldest living practi

tioner in the state in date of service.

If he has retired from practice, that

honor belongs to me, as every lawyer

who was in practice forty-three years

ago, at the date of my arrival, except

Mr. Murray, has either died or retired

from the profession. Mr. Becker was

prominently connected with our rail

road system, and is now on the Rail

road and Warehouse Commission of

the state.

Henry F Masterson and Orlando

Simons also came in 1849. They were

partners for many years. Mr. Master-

son was the first railroad lawyer we

ever had. He was attorney for the

first corporation formed. Mr. Simons

became District Judge of Ramsey

county.

The year 1850 gave us W uilam Hol-

linsuead. who was at tne head or the

bar for several years; Reusselaer R.

Nelson, who became one of the terri

torial jdges of the Supreme Court, and

was made juuge of the Umted States

District Court on our admission into

the Union, which position he held until

he was the oldest United States

judge by date of commission;

Lafayette Emuiett, who was the first

Chief Justice of our State, and who

now resides in New Mexico: William

H. Weich, who was Chief Justice of

the Supreme Court of the Territory;

and Jacob J. Noah, who was first clerk

of the Supreme Court of the State.

I recall a very good anecdote In

which the Major, as we called Mr.

Noah.figured. He lived at Mendota and

practiced law there. About the year

1855 Mr. John B. Brisbin arrived in

St. Paul and commenced practice. A

great deal of the business was done in

courts of justices of the peaoe. and Mr.

Brisbin was called to Mendota to de

fend a client who was charged with

trespassing on another's laud, or, as

we then called it, "jumping his claim."

Major Noah appeared for the plaintiff

and filed his complaint. Mr. Brisbin

demurred to it, and made a very elo

quent and exhaustive argument in sup

port of his position. The Justice was

a very venerable looking old French

man (the greater part of the popula

tion being French at that time). He

listened very attentively and occasion

ally bowed when Mr. Brisbin became
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most impressive, leaving the impres

sion upon the speaker that he compre

hended his reasoning and acquiesced

in ills conclusions. When Mr. Brlsbin

closed his argument. Major Noah com

menced to address the court in French.

Mr. Brisbin objected; he did not under

stand French, and judicial proceedings

must be conducted in English. The

Major replied that he was interpret

ing to the court what Mr. Brisbin had

been saying_ "I desire no interpreta

tion; I made myself clear," said Mr.

Brisbin. "Certainly," said the Major,

"Your argument was excellent, but the

court don't understand any English,"

which was literally true. Tradition

adds that, when the court adjourned,

the judge was heard to ask the

Major, "Est ce qu' ll y a une femme

dans cette cause la?" Whether the

judge decided the case on the theory

of there being a woman in it or not,

history has failed to record.

In 1850 Allen Pierce from Mississip

pi, who had been a partner of Senator

Henry S. Foote of that state, settled

in St. Paul, but did not remain any

length of time. He went to Willow

Blver (now Hudson), in Wisconsin.

Charles J. Hennis, an Irishman,

came from Philadelphia and settled in

St. Paul. The very mention of his

name recalls eloquence and scintillat

ing wit. He was a jovial fellow, but

died early in the light.

C. S. Todd, of Kentucky, and Wil

liam G. Le Due, arrived in 1850. The

former remained only a short time.

General Le Due became Commissioner

of Agriculture under President Hayes'

administration. He now lives in Has

tings.

In 1851 came DeWitt C. Cooley, of

New York, who emigrated here from

Texas; also a Frenchman named T.

P. Watson, from Detroit. I do not re

call that either of these gentlemen de

veloped more than a routine profes

sional career.

In 1852 Mr. Isaac V. D. Heard set

tled here. He was prominent at the

bar, and was the author of a history

of the Sioux war of 1862, in which he

acted a prominent part as aid-de-camp

to the commanding general. Mr

Charles L. Willis, from Ohio, also com

ing in 1852, settled in St. Paul and

practiced for some years. He is the

father of Judge John W. Willis, now

on the district bench of Ramsey coun

ty.

Mr. Daniel Breck, of Kentucky, was

likewise au acquisition of 1852, but. in

true Kentucky style, he killed a man

shortly after his arrival and departed.

Mr. John E. Warren settled in Min

nesota in 1852, coming from Troy, New

York. He was a lawyer by education;

but, having ample means at his com

mand, he followed the dictates of his

taste, which led him into literature

and travel. He wrote a work on

Spain, and another entitled "Para, or

Adventures on the Amazon." He was

once mayor of St. Paul, and United

States District Attorney of the terri

tory. I recall with much pleasure the

sumptuous but refined hospitality of

Mr. Warren's house, which was made

doubly attractive by the brilliancy of

his charming wife_ They are both

alive and reside somewhere in the

east.

We must keep in mind that St. An

thony was part of Ramsey county up

to 1856, and that it contained some

of our prominent lawyers. Conspi

cuous among them were Isaac Atwa-

ter, afterward Associate Justice of the

Supreme Court of the state; Ellis G.

WhltaO, William H. Hubbard, James

H. Strader, and Samuel M. Tracy; Wil

liam H. Weich, whom I have hereto

fore mentioned as Chief Justice of the

territory; George A. Nourse, who emi

grated to Nevada and became Attor

ney General of that state; Israel I.

and Dan M. Demmou; George E. H.

Day; David A. Secomb, a very mili

tant gentleman, whom some one once

spoke of as being in collusion with a

party, to which my old partner. Mr.

Bigelow, who knew him intimately,

answered: "It can't be true; he never

colludes,—he always collides;" Mr

John W. North, who also went to Ne

vada and became one of its territorial

judges: Abram R. Dodge; James M.

Shepley; George W. Preseott, who was

for a time clerk of the territorial Su

preme Court, and the first clerk of the

United States District Court after the

admission of the state; E. L. Hall, R.

L. Joice, Henry W. Cowles, and a good

many others whose names I forget.

The only survivors of all these gentle

men that I know of are Judge Atwa
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ter, who lives In Minneapolis, and. I

think, George A. Nourse, who, when

I last heard of him. lived in California.

The growth of the country was very

rapid from 1852 to its admission into

the Union, on May 11th, 1858. Many

considerable towns had sprung up

along the Mississippi river, and

throughout the interior, and of course

had their quota of lawyers: but St.

Paul, Minneapolis, St. Anthony, Still

water, and Winona, were the centers

of judicial and legal business. In the

latter years of the territorial period

many distinguished lawyers took their

place at our bar Willis A. Gorman

came as the second governor of the

territory. He was from Indiana.

Among others who came during that

time were J. Traverse Rosser, from

Virginia, secretary of the territory un

der Gormnn's administration; West-

cott Wilkin, from New York, who pre

sided over the District Court of Ram

sey County for a quarter of a century

with distinguished honor and ability;

E. C. Palmer, who became the first

District Judge of Ramsey county; Wil

liam Sprigg Hall, from Maryland, who

became the first judge of the Court of

Common 1'leas of Ramsey county,

which court was afterwards merged

into the District Court; S. J. R. Mc

Millan, who filled the position of As

sociate and Chief Justice of the Su

preme Court of the state, and served

two terms in the United States Sen

ate; and Michael E. Ames, from Ver

mont, a queer but talented specimen.

Mr. Horace 1!. Bigelow and I arrived

in 1853. Mr. Rlgelow was one of the

best of men. and at the head of his

profession. He allowed his name to

go before the first Republican conven

tion ever held for the nomination of

state officers, and was nominated for

Chief Justice; but the Democrats won

the fight. He would never run again

for any office. I was a little more

given to politics and office than my

partner, Mr. Bigelow, and sat In the

Legislature, in the Constitutional Con

vention, and on the Supreme Bench of

both territory and state, and adminis

tered the affairs of the Sioux Indians;

but I always excused myself and my

constituents on the ground that we

were very young and inexperienced in

those days.

Previous to the admission of Min

nesota as a state, there also came

Alexander C. Jones, who was Judge of

Probate of Ramsey county, "and has

for many years represented our coun

try in China and Japan; John B. San

born, much distinguished as a fighting

general in the Civil War; John Pen

man, a Methodist preacher turned law

yer, who was Judge of Probate of

Ramsey county; Morris Lamprey, once

a Regent of the State University; Os

car Stevenson. Judge of Probate of

Ramsey county; John M. Oilman:

James Smith, Jr.; Thomas Wilson, of

Winona, afterwards Chief Justice and

member of Congress: George L. Otis;

Henry J. Horn; William P. Warner:

William Lochren, now United Slates

District Judge; George W. Batchelder.

of Faribault; and many more gentle

men whom I will bare to omit for

want of time and space.

The bar of Minnesota In its early

j days was especially a fraternal and

agreeable body among its members.

I recall no Incidents that reflect any

discredit upon it. There was no jeal

ousy within its ranks, but a generous

courtesy existed. The professional

word of a reputable lawyer has always

passed current and rarely failed of re

demption. What is termed sharp prac

tice has been so universally discounte

nanced that it never gained a footing,

and the progress of the profession has

been characterized by a reciprocal ac

commodation among its members,

w-ileh has made it a graceful fellow

ship of gentlemen. I have had forty-

three years of actual experience both

at the bar and on the bench, and I

think I can speak with some degree of

authority.

The period of the state is outside of

the limits of this paper, but I am

proud to be able to say that although

tne bar has been augmented vastly in

numbers since our admission into the

Union, my observation leads me to the

conclusion that if any change has oc

curred in its ethical development. it

has been on the side of improvement,

rather than deterioration; and, so far

as its professional and intellectual

growth is concerned, it has produced,

and now embraces within its member

ship, some whose fame extends

througout the national domain, and



No. 3] 47THE MINNESOTA LAW JOURNAL

one who is attracting the considera

tion of the country as worthy of the

highest honors at the bestowal of the

whole people.

When the territory was organized,

its judicial power was vested in a

Supreme Court, District Courts. Pro

bate Courts, and Justices of the Peace.

Three judges were allowed it, a Chief

Justice and two associates. The

judges held the trial courts individual

ly, and assemb-ed in banc to sit as a

Supreme Court of Appeals. This al

lowed a judge to sit in review of his

own decision, which is not to be com

mended, but did not produce any no

ticeable disturbance in the administra

tion of justice that I remember.

The first chief justice was Aaron

Goodrich. I think he came from Ten

nessee. He was quite an eccentric

person, and not particularly eminent

as a lawyer. He presided from June

1st. 1849, to November 13th. 1851.

When his successor. Jerome Fuller,

was appointed, he declined to yield,

claiming that, as his office was judi

cial and Federal, his term lasted dur

ing good behavior; but his contention,

of course, did not prevail. At one time

Judge Goodrich, Judge Chatfleld, and

William Hollinshead, were appointed

to compile the statutes from 1849 to

1858. Goodrich got up a code of his

own, which was unique. It was not a

compilation at all, but an original code.

I remember one provision, which was

a cure-all for matters unprovided for;

it was about as follows: "If any ques

tion shall arise, civil or criminal, which

is not provided for in this revision, the

ancient statutes shall prevail in regard

to it." It got into print, but no fur

ther.

David Cooper was one of the first

two associate justices. He was from

Pennsylvania, and a very peculiar man

for the posi-on_ We always called

him a gentleman of the old school. It

was not on account of his age. because

he was quite a young man, but arose

from his manners and dress. He was

a very social man, and liked good

things, and, when exhilarated, the

more punctilious and ceremonious he

became in his deportment. He always

more shirts with cambric frills down

the front, and lace dangling from each

cuJ. In the manner that French cour

tiers decorated their hands In the days

of Louis Quntorze He remained in

St. Paul and practiced his profession

until June. 1864. when he went to Ne

vada. and thence to Salt Lake City,

where he died some years later.

-.radley B. Meeker was the other as

sociate justice on the organization of

the territory, he served from June

j sr. .849, to a.prll 7th, 1853. He was

born in Connecticut, but studied law

in Kentucky and was appointed from

that state. Meeker held the first court

in Hennepin county. He was a queer

genins ill his way, and became the

owner of a considerable tract of land

between St. Paul and St. Anthony,

which included the famous Meeker's

island in the .Mississippi, where so

many dams and other improvements

have ,eeu projected, and still remain,

in the clouds instead of the water.

Meeker died suddenly at a hotel in Mil

waukee, having started on a journey

to pass through that city.

The next territorial bench consisted

of Jerome Fuller. Chief Justice, and

Andrew G_ Chatfleld and Moses Sher

burne, associates. Fuller only re

mained a short time, and I find no

record of his making. Cha.field was

from New York originally, but was ap

pointed from Wisconsin. Sherburne

was from ..laine. These two latter

gentlemen were good lawyers, and

made good judges. They served from

April 7th, 1853, to April 23d, 1857.

After these came Henry Z Hayuer,

as Chief Justice. There seems to be

no record of his ever presiding at any

court. He may have done so, but I

have been unabie to find anything that

shows it, and tradition has never af

firmed it to my knowledge. He was

succeeded as Chief Justice by William

H. Weich, with whom were associated

Rensselaer R. Nelson and myself. We

all served from April 13th, 1857, to

May 24th. 1S58. The state was admit

ted on May Uth, 1858. Judge Weich

was from Michigan, but was living in

the Territory of Minnesota when ap

pointed. Nelson and I were from New

York, but both were appointed from

the territory.

It can readily be seen that the prac

tice in the courts in those days must

have ueeu just a little mixed. The

.sew York code was invented in 1849,
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and being such a radical departure

from the common law anu chancery

practice, the older lawyers were re

luctant to learn its ways, even In its

home in New York, but when admin

istered by judges from Tennessee,

Pennsylvania, Michigan, Maine, and

Kentucky, all or whom were wedded

to their own way of doing things and

thought they could not be improved

upon, the jumble was of course rather

amusing. As in everything else, how

ever, we all got through.—people usu

ally do,—and the territory flourished.

1 remember a remark which was

made by a philosophical old gentle

man to a party who thought every

thing was going to the dogs. He said:

"Don't bother; you will get through

the world; 1 never yet have known

anybody to stlCK."

If you will indulge me, I will give

you au instance or two of the physical

labor involved in the early practice.

In 1855 i walked from St. Peter to

Winona in mid-winter, with the snow

fifteen inches deep, a distance of a

hundrei. and fifty miles, and back

again, to try a lawsuit. On another

occasion I paddled a canoe a hundred

and fifty miles down the Minnesota,

to oppose a motion, sold the canoe for

three dollars, and footed it home. The

home trip was, however, only a hun

dred miles. I was offered forty acres of

laud ns a fee 'or my Winona tramp,

but declined it and accepted a twenty

dollar gold piece instead. The rejected

In ml has since become the heart of

Mankato, worth a quarter of a million

dollars.

The first visit I ever made to the

Supreme Court was shortly after my

arrival in 1853. A case was being ar

gued in which a Sioux Indian had

killed an immigrant woman in the

neighborhood of Shakopee. He was

convicted and had taken an appeal.

Major Noah appeared for the prosecu

tion, and ex-Chief Justice Goodrich for

the prisoner. The Indian's name was

"Zu-al-za/' His coui.sel could not pro

nounce it readily, and. being very fa

miliar with Bible names, he called him

all the way through the argument,

"my client, Ahosuerus."

The Major in his brief had made

some allusion to St. Paul, the Apostle,

and Judge Goodrich responded by say

ing, "that his reference to St. Paul was

the only authority he had cited that

was in point, but he had such an in

timate acquaintance with and high re

spect for the Apostle Paul, that he was

assured he never would have recorded

himself as the gentlemen had quoted

him had he not found himself In a

very tight place." He used a much

stronger term than "very." Zu-ai-za

was hanged. It was our first execu

tion which took place according to law.

I have known of others, but I am hap

py to say that they were quite infre

quent.

It is difficult to determine whether

one was happier in those free and easy

days than under the more advanced

civilization of the present time. We

cannot make a fair comparison be

tween a period from which we looked

at the world as a prospect, and one

from which we take it in as a retro

spect, since the environments of the

observer are so very different; but my

recollection is that we were all about

as joyous and free from care as the

larks we whistled with when tramp

ing the prairies; and, if you will allow

me to express a personal opinion, I

would like very much to be transport

ed back to those light-hearted times.

RAILROAD POOLING UNLAWFUL.

(Albany Law Journal.)

The United States Supreme Court, in

a decision handed down on the 22d of

March, sustains the so-called Sherman

anti-trust law, and holds that it, in ef

fect, forbids all pooling arrangements

by railroad corporations. The court

was divided—five to four—and Justice

Peckham, of New York, wrote the ma

jority opinion. The cause came up

on an appeal from the decision of the

United States Circuit Court of the dis

trict of Kansas. That court decided in

favor of the railroads_ The govern

ment appealed to the United States

Circuit Court of Appeals for the Eighth

District. Here the railroads were

again successful. Then the govern

ment appealed to the United States

Supreme Court.

The decision says the two important

questions which demand examination

are whether the trust act applies to

and covers common carriers by rail

road, and. if so, does the agreement set
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forth in the bill violate any provision

of that art?

As to the first question the court

says:

"The language of the act includes

every contract, combination in the

form of trust or otherwise, or conspira

cy in restraint of trade or commerce,

among the several States or with for

eign nations.

'.Unless it can be said that an agree

ment, no matter what its terms, relat

ing only to transportation, can not re

strain trade or commerce, we see no

escape from the conclusion that the

agreement is condemned by this act.

"it can not be denied that those who

are engaged in the transportation of

persons or property from one State to

another are engaged in interstate com

merce, and it would seem to follow

that if such persons enter into agree

ments between themselves in regard

to the compensation to be secured from

the owners of the articles transported,

such agreement would at least relate

to the business of commerce and

might more or less restrain it.

"We have held that the trust act did

not apply to a company engaged in one

State in the refining of sugar under

the circumstances detailed in the case

of the United States v. E. C. Knight

Company.because the refining of sugar

under those circumstances bore no dis

tinct relation to commerce between the

States or with foreign nations. To ex

clude agreements as to rates by com

peting railroads for the transportation

of articles of commerce between the

States would leave little for the act to

take effect upon.

"The interstate commerce act does

not. in our opinion, authorize an agree

ment of this nature. It may not in

terms prohibit, but it is far from

conferring, either directly or by impli

cation, any authority to make it. If

the agreement be legal, it does not owe

its validity to any provision of the

commerce act, and if illegal, it is not

made so by that act.

"The general nature of a contract

like the one before us is not mentioned

in or provided for by the act.

"One of the contentions was that

Congress, in the passage of the anti

trust act, had Intended to direct

against combination and conspiracy

such as the beef trust, the Standard

Oil trust, the steel trust, the sugar

trust, the whisky trust, etc , and these

trusts, it was stated, had assumed an

importance and had acquired a power

which was dangerous to the whole

country, and that their existence was

directly antagonistic to its peace and

prosperity.

"It is true that many and various

trusts were in existence at the time

of the passage of the act, and it was

probably thought to cover them by the

provisions of the act. Many of them

had rendered themselves offensive by

the manner In which they exercised

the great power that combined capital

gave them.

"But a further investigation of 'the

history of the times' shows also that

those trusts were not the only associa

tions controlling a great combination

of capita, which had caused complaint

at the manner in which their business

was conducted. There were many and

loud complaints from some portions of

the public regarding the railroads and

the prices they were charging for the

service they renuered, and it was al

leged that the prices for the transpor

tation of persons and articles of com

merce were unduly and improperly en

hanced by combinations between the

different roads.

"A reference to this history of the

times does not, as we think, furnish us

with any strong reasons for believing

that it was only trusts that were in

the minds' of the members of Congress,

and that railroads and their manner

of doing business were wholly exclud

ed therefrom.

"The very fact of the public char

acter of the railroad would itself seem

to call for special care by the legis

lature in regard to this conduct, so that

its business should be carried on with

as much preference to the proper and

fair Interests of the pu^ie as possible.

"It is true the results of trusts or

eomoinatlons of that nature may be

different in different kinds of corpora

tions, and yet they all have an essen

tial similarity, nnd have been induced

by motives of individual or corporate

aggrandizement as against the public

interest.

"In business or trading combinations

they may even temporarily, or perhaps
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permanently, reduce the price of the

article traded in or manufactured by

reducing the expense inseparable from

the running of many different compa

mes for the same purpose. Trade or

commerce under these circumstances

may, nevertheless, be badly restrained

by driving out of business the small

dealers ana worthy men whose lives

have been spent therein, and who

might be unable *o readjust them

selves to their altered surroundings.

"Mere reduction in the price of the

commodity dealt in might be dearly

paid for by the ruin of such a class

and the absorption of control over one

commodity by an all-powerful com

bination of capital. In any great and

extended change in the manner and

method of doing business, it seems to

be an inevitable necessity that dis

tress, and perhaps ruin, shall be its

accompaniment in regard to some of

those who were engaged in the old

methods.

"A change from stage coaches and

canal boats to railroads threw at once

a largo number of men out of employ

ment; changes from hand labor to that

of machinery, and from operating ma

chinery by hand to the application of

steam for such purposes leave behind

them, for the time, a number of men

who must seek other avenues of live

lihood. These are misfortunes which

seem to be uie necessary accompani

ment of all great industrial changes.

"It takes time to effect a readjust

ment of industrial life so that those

who are thrown out of their old em

ployment by reason of such changes

as we have spoken of may find op

portunities for labor in other depart

ments than those to which they have

uecome accustomed_ It is a misfor

tune, but in sucn cases it seems to be

the inevitable accompaniment of

change and improvement.

"It is wholly different, nowever,

when such changes are effected by

combinations of capital, whose pur

pose In combining is to control the

production or manufacture of any par

ticular article in the market, and by

such control dictate the price at which

the article shall be sold, the effect

being to drive out of business all the

small dealers in the commodity and

to render the public subject to the

decision of the combination as to what

price shall be paid for the article.

"In this light it is not material that

the price of an article may be low

ered. It is in the power of the com

bination to raise it, and the result in

any event is unfortunate for the coun

try by depriving it of the services of

a large number of small, but independ

ent, dealers, who were familiar with

the business, and who had spent their

lives in it. and who supported them

selves and their families from the

small profits realized tuerein.

"Whether they be able to find other

avenues to earn their livelihood is not

so material, because it is not for the

real prosperity of auy country that

such changes should occur which re

sult in transforming an important

business man, the head of his estab

lishment, small though it may be, in

to a mere servant or agent of a cor

poration for selling the commodities

which he once manufactured or dealt

in, having no voice in shaping the

business policy of the company and

bound to obey oruers issued by others.

"Nor is it for the substantial inter

ests of the country that any one com

modity should be within the sole

power and subject to the sole will of

the combination of capital.

"Congress nas, so far as its jurisdic

tion extends, prohibited all contracts

or combinations in the form of trusts

entered into for the purpose of re

straining trade and commerce. The

results flowing from a contract or com

bination in restraint of trade or com

merce, when entered into by a manu

facturing or trading company, such

as above stated, while differing some

what from those which may follow a

contract to keep up transportation

rates by railroads, are, nevertheless,

of the same nature and kind, and the

contracts themselves do not so far dif

fer in their nature that they may not

all be treated alike and be condemned

in common.

"It is entirely appropriate generally

to subject corporations or persons en

gaged in trading or manufacturing to

different rules from those applicable

to railroads in their transportation

business, but when the evil to be rem

edied is similar in both kinds of cor

porations, such as contracts which are
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unquestionably in restraint of trade,

we see no reason why similar rules

should not be promulgated in regard

to both, and both be covered in the

same statute by general language suf

ficiently broad to Include them both.

"We think, after a careful examina

tion, that the statute covers and was

intended to cover common carriers by

railroad."

In discussing the second question, as

to what is the true construction of the

statute, assuming that it applies to

common carriers, Judge Peckham en

tered into a lengthy argument in con

travention of the position that the

common-law meaning of the term,

"contract in restraint of trade," In

cludes only such contracts as are in

unreasonable restraint of trade.

lie says the term is not of such

limited signification, and no exception

or limitation can be added without

placing in the act that which has

been omitted by congress. He dis

cusses the difficulty of judging what

is a reasonable rate and argues that

to say that the act excludes agree

ments which are not in unreasonable

restraint of trade, and which tend

simply to keep up reasonable rates for

transportation, is substantially to

leave the question of reasonableness

to the companies themselves

"We recognize," says the opinion,

"the argument upon the part of the

defendants, that restraint upon the

business of railroads will not be prej

udicial to the public interest so long

as such restraint provides for reason

able rates for transportation, and pre

vents the deadly competition so liable

to result in the ruin of the roads, and

to thereby Impair their usefuiness to

the public, and in that way to preju

dice the public interest.

"But it must be remembered that

these results are by no means ad

mitted with unanimity; on the con

trary, they are earnestly and warmly

denied on the part of the public, and

by those who assume to defend its

interests both in and out of congress.

"Competition, they urge, is a neces

sity for the purpose of securing in the

end just and proper rates.

"Considering the public character of

such corporations (railroads), the priv

ileges and franchises which they have

received from the public in order that

they might transact business, and

bearing in mind how closely and Im

mediately the question of rates for

transportation affects the whole pub

lic, it mny be urged that congress had

in mind all the difficulties which we

have before suggested of proving the

unreasonableness of the rate, and

might, in consideration of all the cir

cumstances, have deliberately decided

to prohibit all agreements and com

binations in restraint of trade or com

merce, regardless of the question

whether such agreements were reason

able or the reverse.

"It is true that as to a majority of

those living along its lines each rail

road is a monopoly.

"According to the argument of coun

sel, the moment an agreement of this

nature is prohibited the railroads com

mence to cut their rates, and they

cease only with their utter financial

ruin, leaving perhaps one to raise

rates indefinitely when its rivals have

been driven away.

"It is a matter of common knowl

edge that agreements as to rates have

been continually made of late years,

and that complaints of each company

in regard to the violation of such

agreements by its rivals have been

frequent and persistent. These agree

ments have never been found really

effectual for any extended period.

"Competition will itself bring

charges down to what may be reason

able, while in the case of an agree

ment to keep prices up, competition

is allowed no play; it is shut out, and

the rate is practically fixed by the

companies themselves by virtue of the

agreement, so long as they abide by

it."

In conclusion, Judge Peckhnm's

opinion says:

"The question is one of law in re

gard to the meaning and effect of the

agreement itself, namely, does the

agreement restrain trade or commerce

in any way so as to be a violation of

the act? We have no doubt that it

does.

"The agreement on its face recites

that it is entered into 'for the purpose

of mutual protection by establishing

and maintaining reasonable rates,

rules and regulations on all freight
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traffic, both through and local.'

"To that end the association is

formed, and a tiody created, which

is to adopt rates which, when agreed

to, are to be the governing rates of

nil the companies, and a violation of

which subjects the defaulting com

pany to the payment of a penalty;

and although the parties have a right

to withdraw from the agreement, on

giving thirty days' notice of a desire

so to do, yet, while In force and as-

sming it to be lived up to, there can

be no doubt that its direct, immedi

ate and necessary effect is to put a

restraint upon commerce, as described

in the act.

"For these reasons the suit of the

government can be maintained with

out proof of the allegation that the

agreement was entered into for the

purpose of restricting trade or com

merce, or for maintaining rates above

what was reasonable "

CONSTITUTIONALITY OF LAW TAX

ING DEPARTMENT STORES.

At the request of several members

of the senate the attorney general has

written an opinion as to the validity

of the proposed law taxing department

stores. This opinion is as follows:

State of Minnesota, Attorney Gen

eral's Office, St. Paul, April 5, 1897.—

I have examined the provisions of S.

F. 424, entitled "A bill for an act

authorizing cities to tax certain oc

cupations and privileges," submitted

by senators, with a request that I ad

vise you as to the validity thereof.

You are so familiar with the pro

visions of the bill in question that I

shall content myself with a brief refer

ence to only a few of its most salient

features. Personal property is grouped

by it into forty-eight classes, which

are intended to and do embrace every

article of merchandise. By its terms it

is designed to tax occupations and

privileges "to provide for the current

expenses" of city government. Cities

are divided by it for purposes of tax

ation into the three classes authorized

by the constitution. The bill fixes

maxima taxes upon occupations and

privileges, within which limitations

municipalities may prescribe by ordi

nance the taxes to ue enforced. Only

those engaged in dealing in more than

.. ee classes of business, as denned

by the bill, become subject to its pro

visions. No account is made as to the

volume of business transacted, or the

valuation of the stock in trade or

capital invested; hence the tax is pure

ly arbitrary in its nature and will in

crease with the number of kinds of

business transacted by the same Indi

vidual, with no regard to ratio what

ever. Under the operation of the bill

one who is subject to the tax therein

authorized by reason of engaging in

four or more classes of business can

not engage in an additional class with

out becoming subject to a tax ranging

from ?50 to $50,000, providing the

maxima rates are adopted.

Two questions have suggested them

selves to my mind in considering the

bill:

First—Is it a revenue measure and

therefore in violation of article 4, sec

tion 10, of the constitution, which pro

vides that every such measure shall

originate in the house of representa

tives?

Second—Does it violate article 9, sec

tion 1, of the constitution, requiring

equality and uniformity of taxation?

I find no difficulty in answering the

first question In the negative_ It is not

a measure for raising revenue within

the meaning of the constitution. That

provision contemplates revenues for

state as distinguished from municipal

purposes. But whether this be true or

not, the bill does not levy a tax, but

merely confers authority to levy one

for local purposes. Even conceding

that article 4 of the constitution is re

strictive to a greater extent than that

above suggeste-. .ae bill is not even

then a revenue measure. (Harper vs.

Commissioners, 23 Ga., 570.)

Second—The remaining question is

not so easily disposed of. Indeed, I

am not fully satisfied that the bill can

be sustained as a valid mensure. either

for purposes of taxation or police.

1 have no doubt that occupations and

privileges may be taxed: nor do I en

tertain any doubt .unt such form of

taxation may exist concurrently with

the taxation of property in specie.

The aumorities upon this proposition

are numerous and decisive. While

there are decisions containing dicta

to the contrary, it is my view of the
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law that where a business or occupa

tion is taxed the tax must be laid with

substantially a uniform hand upon

every business or occupation of the

same class.

Assuming that the bill is what it

purports to be and what is claimed for

it by its friends—a measure authoriz

ing the levy of a tax for municipal

puriHises—there is then but one theory

upon which it can be sustained, if at

nil, and that is that it contemplates a

tax upon the privilege of doing four

or more of the kinds or classes of busi

ness enumerated therein, regardless of

their cunracter. There are certainly

authorities holding that the privilege

of doing business is taxable, and it

is perhaps competent for the legisla

ture to prescribe the same tax for the

privilege of doing a given number of

the said classes of business; yet I am

far from satisfied that the principle

contended for can ue successfully ap

plied in the case of the bill in ques

tion. The privilege of doing any kind

of business is deeme- a valuable prop

erty rlgnt which enhances with every

increase in the scope of tne business

transacted and justifies a heavier tax;

but tne question naturally arises

whether the tax is one which will re

ceive judicial sanction.

By the terms of the bill, one who

desires to engage in twenty of the

lines of business enumerated will be

required to pay an annual tax in round

numbers of $20,000, if the maxima

amounts are adopted. It is safe to say

that such a rate of taxation is no

where approacueu in our present sys

tem of tax legislation. The very bur-

densomeuess of such a tax suggests

that the bill seeks another object

than revenue, namely regulation. The

subject of the regulatiou is obvious

euough.

DAKOTA DIVORCES.

It seems altogether probable that the

Supreme Court of the United States'

will be called upon ultimately to ren

der an opinion concerning the validity

of divorces granted by the courts of

certain Western states, particularly

the Dakotas and Oklahoma. The re

cent decision in New York in the Mc-

Gowan case, in which it was held that

neither the wife nor the husband can

acquire temporary residence in an

other state for the purpose of securing

a divorce, has, in the opinion of emi

nent lawyers, laid the groundwork for

the entire "fake divorce" system which

has flourished so remarkably for some

years past. The case is now pending

in the New York court of appeals, but

whatever may be the decision there,

it has been definitely arranged that

the matter shall be carried to the

United States supreme court for a

definite and final adjudication of the

questions Involved. To this end it is

stated that five uusbands who have

been victims of Dakota decrees have

subscribed $10,000 each to a fund to

be used in taking the appeal to the

highest court in the land. Should this

august tnaunal decide that the de

crees heretofore issued by the courts

in question are invalid and of no legal

effect, there will be a remarkable con

dition of affairs presented. Women

who now regard themselves as wives

will realize that tuey have been living

for a greater or lesser period under

conditions not sanctioned by the law;

husbands will find themselves In a

similar predicament, while the num

ber of children who will thus be

branded is too large to be caiculated.

—Albany Law Journal.

AN ENGLISH RETROSPECT OF COM

PANY LAW.

Looking back with the experience of

thirty-five years, what are we to desig

nate as the chief defect in the working

of the company system? Not the sta

tutory machinery. That has worked

well. Not the losses of creditors,

though they have been considerable.

Not the glowing falsehoods of pros

pectuses. The real defect, the car

dinal vice, has been that the company

has been too much the mere puppet

of the promoter, and has had con

tracts fastened on it in its helpless

infancy which never ought to have ex-

isted_ We know the modus operandi

well. The unscrupulous promoter hav

ing got something marketable—a pat

ent, a concession, or a mine—sets him

self to palm it off on the public at an

exorbitant price. For this purpose he

forms the company, drafts its memo

randum and articles, furnishes it with

directors, perhaps qualifies them, and

then presents to the company—that is.
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his director-nominees—for acceptance

a cut-and-dried contract made with a

trustee for the company. The pur

chase is Improvidently adopted at the

first board meeting, and the company

stands committed to a ruinous bar

gain, starts waterlogged, and shortly

founders. - je directors—good, easy

men—may not actually mean to betray

the company, but they may not be

men of business, or they may be dupes

of a plausible promoter, or they may

say to themselves: "Here is the com

pany's memorandum. The company

was formed to carry out this very

agreement." The result, whatever the

reasoning, is the same: the company

is made the prey of the promoter-

vendor, and is commercially lost by

over.- capitalization. Unfortunately,

this evil is as rife to-day as it was

thirty years ago, only instead of the

promoter we have the promoting syn

dicate.—Law Journal (London i.

PERSONAL INJURY LITIGATION.

The prosecution of personal injury

suits has grown to be a business by

itself. Those engaged in it rarely

have any other occupation. There are

several corporations and many law

firms and brokers in the city of Chi

cago, as in other cities, doing a specu

lative business in these claims. They

employ "runners" as a commercial

house employs traveling salesmen.

These runners have business relations

with saloonkeepers near manufactur

ing works or railway crossings, and

surgeons and police officers may be

found in many parts of the city hav

ing tnelr connection with (his busi

ness. Sooner or later the runnel's suc

ceed in obtaining admission to every

public hospital in the county. It rare

ly happens that an accident is men

tioned in the newspapers, but the un

fortunate person who may .,e injured,

or his family in case of his death, is

at once overrun with applicants de

siring to procure an assignment of the

claim. It will be remembered that un

der a recent decision of the Illinois

supreme court—a decision which hap

pily the court has again taken under

advisement—a personal injury claim is

property, capable of being put on the

market and transferred from hand to

hand, like stoc*. in a corporation. In

most cases, the runner vt no has suc

ceeded in procuring an assignment of

the claim, has it transferred to some

person as trustee. This trustee repre

sents the runner, the saloonkeeper, the

hospital nurse or otuer person through

wnom he may have procured the

claim, the attorney, surgeons and other

witnesses who may be called upon to

testify, and who will, therefore, have

a right to share in the proceeds, and,

incidentally, the injured person.—

North American -.eview.

KKKK CONSULTATIONS.

At a recent meeting of the Glovers-

ville (N. Y.) Bar Association, after

some discussion, it was decided that

the practice of giving free consulta

tions and advice, so long indulged in

by the lawyer, should be eliminated,

and thereafter all consultations and

advice given by members of the as

sociation should be charged for. This

is a move in the right direction. In

the smaller cities and towns the prac

tice of making no charge for consulta

tion and advice has been the rule

rather than the exception and one

which it has been a difficult matter to

do away with.

A lawyer's legal knowledge is his

stock, his capital, his merchandise. He

has spent money and valuable time to

acquire it. and there is no more reason

why he should give it to another's use

aml benefit without receiving pay for

it than there worn,, be for a clothier

to give away his goods or the mer

chant his stock. If the advice of a

lawyer is worth anything it is worth

paying for. The principle of charging

for advice should be strictly adhered

to. The Gloversville association has

taken n step in the ri™. t direction, and

it should be universally adopted.—The

American Lawyer.

DlSTRlCT COURT DEClS

lONS.

Charles H. Stevens et al vs. Frank A. Sey

mour, et al.

(District Court, Rams«y County.)

Banks—Receivers—Schedules of As

sets and Liabilities.

Receivers of an insolvent bank appoint
ed under Gen Laws W*. ch I4S. may,
when no public interests will be jeo
pardized by so dolnsf. be ordered by
the court to make and file for examina
tion hv depositors and other creditors
full and detailed schedules of its as

sets and liabilities.

Petition for an order to show cause

why Frank A. Seymour and W. H.
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Lightner, as Receivers of the Bank

of Minnesota, William Dawson, Sr.,

and William Dawson, Jr., as president

and casbier, respectively, of said bank,

and M. D. Kenyon, as state bank ex

aminer, should not be required to fur

nish full and detailed statements of

the assets and liabilities of said bank

for the information of depositors and

other creditors.

J. M. Hawthorne, for Petitioners.

Geo. B. Edgerton, Assistant Attorney

General, for M. D. Kenyon. Young &

Lightner, for Receivers.

LEWIS, J. The Bank of Minnesota

is now in the hands of Frank A. Sey

mour and William H. Lightner, re

ceivers, appointed by this court, pur

suant to chapter 145, Laws of Minne

sota of 1895. This law requires the re

ceivers so appointed to make report of

their acts and proceedings when re

quired to the superintendent of the

banks, in such form and manner as he

shall prescribe. This act does not au

thorize or require the receivers to re

port to or file schedules in court, and

had the receivers in this matter pub

lished or filed schedules without di

rection of this court they had assumed

to act without authority and upon

their own responsibility, so far as the

law provides; but receivers are officers

of the court appointing them and no

one can successfully deny the author

ity of the court to require receivers

appointed under this act to make and

file from time to time such reports

as will inform the court and those in

terested upon the condition and prog

ress of all matters pertaining to the

receivership.

In cases of insolvent banks there

may be instances where panics and

failures among their patrons may be

averted by temporary suppression of

detailed statements and schedules dis

closing names of persons caught in

the failure. But in the case under

consideration, the reason for secrecy,

if any there was, no longer exists.

More than ninety days have elapsed

since the failure of this bank and rea

sonable opportunity has been given

the community to adjust all affairs de

pending upon the changed conditions

resulting from the insolvency of the

bank, and the public and all persons

interested are entitled to such pro

tection as may be derived from a full

opportunity to examine and inquire

into the affairs of the Insolvent insti

tution, especially at a time when pub

licity will not jeopardize its assets or

reduce its securities.

It appears that the receivers in this

matter, so far as consistent with their

duties and responsibilities, have af

forded persons interested reasonable

opportunity to inspect and examine

the affairs and the schedules of this

bank, and the receivers express them

selves as e^er willing to comply with

any order this court may make In the

premises.

For more than three months the

records, books and affairs of the Bank

of Minnesota have been In the hands

of the receivers.

The order to show cause as to the

aank of Minnesota and William Daw

son, its president, is discharged, be

cause the records and data necessary

to prepare the required schedules are

all in the ..ands of the receivers, and

beyond ihe possession and control of

the officers of the bank, and any sched

ules which the bank might prepare

would necessarily come through and

w.th me consent of the receivers; and

for the further reason that the cashier

of the bank, the officer best qualified

to furnish information and verify

schedules upon personal knowledge, is

now in a position under the law which

relieves him u-om rendering state

ments which might be incriminating

in their character.

DlGEST OF MlNNESOTA

DEClSlONS.

APPEAL — TIME — ADDITIONAL

FINDINGS AND ORDER.

Where a trial court makes findings

of fact and an order thereon, and sub

sequently, by agreement of parties,

makes additional findings and an order

theriH)u and files the same, the last

order is the final one and an appeal

may be taken herefrom within 30

days after written notice of the same.

Billsou v. Lardner, 69 N. W. Rep. 477.

—TEMPORARY INJUNCTION.

The granting, refusing, or dissolving

of a temporary injunction pendente

lite rests necessarily in judicial dis
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cretion; and, unless there has been

an abuse of such discretion, appellate

courts will not interfere, especially

where the prosecution of an enterprise

of a public nature is involved. Gorton

v. Town of Forest City, 69 W. W. Rep.

479.

ASSiGNMENT— AGREEMENT—AC

TION BY ASh-GNEE.

H. sold p three- ng machine to S.

& E., and by parol contract they were

to pay H. thereior from the first earn

ings of the machine. By use of the

machine they earued an account of $84

against B., and thereupon they again

agreed with H. that he should have

and collect such account from B., to

apply on their inc. redness to H., of

whic-i fact B. had due notice. Held,

tuat such agreement operated as an

assignment of said account from S.

i~ E. to H.; that it need not be in

writing; i~at H. thereoy became .-ie

real party in interest, and might main

tain an action in his own name for its

recovery. Hurley v_ Bendel, 69 N. W.

Rep. 477.

ASSIGNMENT FOR BENEFIT OF

CREuITORS—LIEN.

Lien established by commencement

of supplementary proceedings is re

moved by assignment for benefit of

creditors. Billson v. Lardner, 69 N. W.

Rep. 477.

BANKS—CONVERSION OF COL

LATERALS.

Held, that the finding and decision

of the trial court, to the effect that the

appellant bank converted certain stock

held by it as security for the payment

of its claim against the principal de

fendant, is not sustained by the evi

dence. Mitchell and Canty, JJ., dis

senting. McKusick V. O'Gormau, 69

N. W. Rep. 317.

INSOLVENCY — FRAUDULENT

PREFERENCE.

Held, in an action brought under the

provisions of Gen. St. 1894, sec. 4243.

to have a transfer and assignment of

certain promissory notes made by an

insolvent bank to one of its creditors

set aside, and to recover possession of

such notes, that the findings of fact

that the transfer and assignment were

made by the bank with a view to giv

ing the creditor an unlawful prefer

ence over other creditors upon a pre

existing debt, and that at the lime the

creditor had reasonable cause to be

lieve the bank insolvent, are supported

by the evidence. Held, further, that

other findings to the effect that by and

with the consent of the creditor the

notes remained in the actual posses

sion of the bank after the alleged

transfer and until the creditor, a cor

poration, was itself placed in the

hands of a receiver; that they were

treated and ealt with as the property

of the bank while in its custody; that

there was no actual delivery of the

same to this creditor at he time of

the transfer, nothing but a pretense at

delivery, and that there was no contin-

ued change of possession.—were also

supported by the evidence. Held, fur

ther, that not only was the transfer

fraudulent and void as to the pre-ex

isting debt, but that it was invalid as

security for a debt subsequently in

curred by reason of deposits made in

the bank after the transfer. Mahouey

v. Hale, 69 N. W. Rep. 334.

CORPORATTONS—ENFORCING LI

ABILITY OF STOCKHOLDERS.

Following Minneapolis Paper Co. v.

Swinburne Co. (filed this term), 69 N.

W. 144, held, where the assets of a

corporation not a moneyed corporation

have been sequestered by an assign

ment under the insolvency law, an

action may be maintained by a simple

contract creditor on behalf of himself

and all other creditors, under chapter

76, Gen. St. 1894, to enforce the con

stitutional liability of the stockhokl-

ers of the corporation. Sturtevant-

Larrabee Co. v. Mast, Buford & Bur-

well Co., 69 N. W. Rep. 324.

ACTION AGAINST OFFICERS

FOR FRAUD.

Held, a cause of action under the

third subdivision of section 2600. Gen.

St. 1894, against the omcers of the cor-

lionitiou for their fraud, unfaithful

ness, or dishonesty, resulting in loss

to the particular creditor, cannot prop

erly be joined witli a cause of action

to enforce such constitutional liability

of the stockholders, for this reason

both i~e proposed amended complaint

and the proposed cross bill were de

murrable for misjoinder of causes of

action; and the court below properly

refused to allow either to be filed or

served. Sturtevant-Larrabee Co. v.
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Mast, Buford & Burwell Co., 69 N. W.

Rep. 324.

—RECEIVER ENFORCING LIABIL

ITY OF STOCKHOLDERS.

A receiver appointed in an action for

the sequestration of the assets of an

insolvent corporation, under the pro

visions of Gen. St. 1894, c_ 76, has no

authority, except in cases where it is

otherwise provided by statute, to en

force the individual liab-uy of the

stockholders for the debts of tue cor

poration. Minneapolis Base Ball Club

v. City Bank, 69 N. W. Rep. 331.

DEED—DELIVERY.

Where a grantee named in a deed

subsequently conveys in due form the

land described, it is immaterial that

the deed was executed without his

knowledge, and was not actually de

livered to him, but was delivered to

the party who actually purchased the

land and procured the execution of

the deed in which he was named as

grantee. He acquiesces and assents to

the transaction by his subsequent con

veyance. Nor is the validity of the

deed to him affected by the fact that

his grantor had no knewledge, when

executing and delivering the same,

that the real purchaser was not named

as grantee therein. Crowly v. C. N_

Nelson Lumoer <jo.. 69 >>. W. Rep. 321.

EVIDENCE—RES GESTAE—HEAR

SAY.

In an action where the controversy

related to the execution and accept

ance of a written lease, a witness was

permitted to testify, against objection,

as to the declarations of a third per

son tending to establish the time of

execution and acceptance of such

lease, which declarations were not a

part of the res gestae. Held, that the

admission of such declaration as testi

mony was error. Paget v. Electrical

Engineering Co.. 69 N. W. Rep. 475.

E> OPTIONS—REFUSAL OF RE

QUESTS FOR INSTRUCTIONS.

Seven vseparate requests for instruc

tions to the jury were made by the

defendant in this case, several of

which were erroneous, and all were

refused, except as given in the gen

eral charge. The only exception taken

to the action of the court was to the

effect that the defendant excepts to

the refusal to give those portions of

the requests which the court refused,

and which were not covered by the

general charge. Held, that the excep

tion was insufficient as a basis for any

assignment of error. Lane v. Minne

sota State Agriculture. Soc., 69 N. W.

Rep. 463.

EXECUTORS AND ADMINISTRA

TORS—SALE OF LAND.

Gen. St. 1894, sec. 4612, which pro

vides at no sale of real estate by a

guardian, executor, or administrator

shall be avoided on account of any

defect in the proceedings if it appears

that the five essentials of a valid sale

therein named are complied with, was

intended to be a curative statute; and

it and the records of the probate court

relating to the sale of land must be

liberally construed, and land titles de

pending on such records sustained, not

withstanding any mere irregularities

or technical omissions in such records

as to such live essentials. Buntin v.

Root, 69 N. W. Rep. 330.

—DESCRIPTION OF LAND.

The father of the appellant died in

testate, seized of the S. % of the S. W.

V4 of section 28, township 50, range

14, in St. Louis county. He owned no

other land in the section. It was sold

at administrator's sale. There were no

defects in the proceedings, except that

in the order of license and confinua

tion the land was described as 20

acres in section 28, township 50, range

14, in St. Louis county; and, further,

there was no scroll or seal to the signa

tures of the obligors in the sale bond.

Held, that the sale was valid. Buntin

v. Root, 69 N. W. Rep. 330

FRAUD — ERRONEOUS INSTRUC

TION.

The defendants counterclaimed dam

ages for alleged false and fraudulent

representations made to them by plain

tiff's testator in regard to the financial

responsibility of the makers of prom

issory notes accepted by defendants in

exchange for the notes in suit, and the

evidence was conflicting as to whether

such representations were made before

or after the exchange was completed,

and as to whether one Foster had au

thority, as agent of defendants, to

make the exchange. Held, that the

court erred in charging the jury as

follows: "If you find that, before Mr.

Wallace ana Mr. Snider met. on An
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gust 3, 1891, Mr. Foster had given Mr.

Wallace to understand, and Mr. Wal

lace did understand, that the exchange

had been agreed to on both sides, and

the agreement was afterwards, and on

that day. carried out without change

or variation, and no Intimation was

given Mr. Wallace, and he had • no

knowledge or suspicion, that the mat

ter was still open, then your verdict

will be for the plaintiff for the full

sum of $29,040, no matter what state

ments were made by Mr. Wallace to

Mr. Snider. Wallace v. Hallowell, 69

N. W. Rep. 466.

FRAUDULENT CONVEYANCE—AC

TION TO SET ASIDE—PLEAD

ING.

Although the general allegations in

the complaint state that an order in

supplementary proceedings was duly

issued by the court herein, and there

after a hearing was had in supple

mentary proceedings, and disclosure

and report of the referee, and that

the plaintiff herein was on motion ap

pointed receiver, but it does not ap

pear that such supplemental proceed

ings were founded upon the judgment

defendant's creditor. Held, that the

complaint is not sufficient to show that

plaintiff occupies a status, either as

creditor or as the representative of

creditors, which entitled him to assail

conveyances as fraudulent. Sawyer v.

Harrison, 45 N. W. 434, 43 Minn. 297,

followed. Tvedt v. Mackell, 69 N_ W.

Rep. 475.

INTOXICATING LIQUORS — IN

DICTMENT FOR KEEPING OPEN

AFTER 11 P. M.

Gen. St. 1894, sec. 2012, provides that

all persons licensed to sell intoxicating

liquors ' are hereby required to close

their places of business (hotels except

ed) at eleven o'clock at night." J. and

H. were indicted under this statute,

charged with having unlawfully kept

open after 11 o'clock at night their

saloon, being a place wherein the sale

of liquor was licensed; but the indict

ment contained no allegation that the

place was not an hotel. Held, that the

facts stated in the indictment did not

constitute a public offense, inasmuch

as it did not negative the exception.

State v. Jarvis, 69 N. W. Rep. 474.

JUSTICE OF PEACE—PROOF OF

SERVICE OF NOTICE OF AP

PEAL.

Proof of service of a notice of appeal

from a judgment rendered in justice's

court upon "Empey and Empey, the

attorneys for the plaintiff," is not

proof of service of such notice upon

"E. E. Empey," who, according to the

record, was the only attorney appear

ing in justice's court for plaintiff. Gra

ham v. Conrad, 69 N. W. Rep. 334.

—AMENDING PROOF OF SERVICE.

Proof of service of such a notice can

not be amended, so as to show due

service, after the expiration of the 10

days within which such proof must

be filed with the justice. Graham v.

Conrad, 69 N. W. Rep. 334.

MECHANIC'S LIENS—VENDOR OF

MATERIAL WHEN ENTITLED

TO LIEN.

R. was building a greenhouse upon

his own land, and entered into an

agreement with H to furnish the nec

essary glass at a fixed price. H pur

chased the glass of the R. D. Co., a

wholesale dealer, upon credit, and in

the regular course of business, and it

was delivered to It for H. R used

the glass in his greenhouse and paid

H. the agreed price. Held, that the R.

D. Co. was not entitled to a lien for

the value of the glass upon the build

ing in which it was used. Ryan Drug

Co. v. Rowe, 69 N. W. Rep. 468.

MORTGAGE — FORECLOSURE —

ATTORNEY'S FEES.

Held, that there was no error in ihe

trial court's denying the defendant's

application for a modification of the

judgment in an action foreclosing a

mortgage directing the payment of at

torney's fees, upon the ground that the

same was not authorized by the plead

ing or finding of the court. Murray v.

Chamberlain, 69 N. W. Rep. 474.

MUNICIPAL CORPORATIONS—AC

TION AGAINST TOWN BEFORE

FILING CLAIM.

Gen. St. 1894, sections 989, 990, pro

vides that the supervisors constitute a

town board for the purpose of auditing

all accounts payable by said town; and

section 687 of said statute provides

that "before any account, claim, or de

mand against any town or county of

this state, for any property or services
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for which such town or county shall

be liable, shall be audited or allowed

by the board authorized by law to

audit and allow the same, the person

in whose favor such account, claim or

demnnd shall be, or his agent, shall

reduce the same to writing in items,

and shall verify tl,e same to the effect

that such account, claim or demand is

just and true, that the money therein

charged was actually paid for the pur

pose therein stated, that the property

therein charged was actually delivered

or used for the purpose therein stated,

and was of the value therein charged.''

Held, that the filing of an itemized and

verified claim against the town with

the auditing town board was a condi

tion precedent to commencing an orig

inal action thereon against such town.

Old Second National Bank of Aurora

v. Town of Middleton, 69 N. W. Rep.

471.

—DEFECTIVE STREET—REPAIRS

AFTER ACCIDENT.

The plaintiff, against objection, was

permitted by the trial court to intro

duce evidence tending to prove that

the defendant city had, subsequent to

the time of the personal injury sued

for, repaired the defective place In the

sidewalk where the injury was sus

tained. Held error. Hammergren v.

St. Paul, 69 N. W. Rep. 470.

NEGLIGENCE — ALLOWING VI

CIOUS HORSE TO RACE—EVI

DENCE.

The basis of the plaintiff's cause of

action was the negligence of the de

fendant in knowingly permitting a

dangerous horse, a track bolter, to run

in a race controlled by it, and in which

the plaintiff rode and was injured,

without informing her of the vicious

character of the horse, of which she

was ignorant. On the trial there was

evidence tending to show that the

horse, to the knowledge of one of the

officers of the defendant, would bolt

in practice; also that the horse came

upon the track wearing blinkers. Held,

that it was not error for the trial court

to receive evidence to show that a race

horse which bolts in practice will

usually do so in an actual race; and.

further, for what purpose blinkers are

put on race horses. Held, further, that

the trial court did not err in sustaining

an objection to a question intended to

show the position of the horses at the

time plaintiff was injured, for the rea

son the witness had previously fully

and clearly testified upon and covered

the point. Lane v. Minnesota State

Agricultural Soc., 69 N. W. Rep. 463.

NEW TRIAL—NEWLY DISCOV

ERED EVIDENCE NOT CUMULA

TIVE.

Cumulative evidence is additional

evidence of the same kind and to the

same point as that given on the first

trial, but it is not cumulative if it re

late to distinct and independent facts

of a different character, though tend

ing to establish the same ground of

claim or defense. Held, that the trial

court did not abuse its discretion in

granting a new trial in this case on

the ground of newly-discovered evi

dence; and, further, that such evidence

was not cumulative. Layman v. Min

neapolis St. Ry. Co., 69 N. W. Rep. 329.

PARTNERSHIP — AUTHORITY OF

PARTNERS.

A firm carrying on the business of

boring wells, buying materials for

pumps and windmills, putting these

materials together, and then placing

these articles into wells bored by the

firm, or already bored or dug by other

parties, cannot be held, as a matter of

law, to be a trading co-partnership;

each member having implied author

ity to borrow money for the use of

the firm, and to execute and deliver

negotiable paper therefor. Vetsch v.

Weiss, 69 N. W. Rep. 315.

—NOTES MADE BY PARTNER.

Whether one member of a partner

ship can bind his partners by making

promissory notes In the firm name is

a question of authority to execute the

notes, and is not to be determined by

simply ascertaining for whose benefit

the notes were made. Vetsch v. Neiss,

69 N. W. Rep. 315.

—BORROWING MONEY ON NOTES.

The authority to borrow money for

the use of the firm, and to execute ne

gotiable paper therefor, may be im

plied from the nature of the business,

according to the usual course in which

it is carried on, or as reasonably nec

essary or fit for its successful prosecu

tion; or, if it cannot be found in that,

it may still be inferred from the ac

tual, though exceptional, course and

conduct of the business of the part
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nershlp itself, as personally carried on,

with the knowledge, actual or pre

sumed, of the partt er sought to ot

charged. Vetsch v. Neiss, 69 N. W.

Rep. 315.

PHYSICIANS — MALPRACTICE —

PROVINCE OF JURY.

This action was brought to recover

damages which the plaintiff claims she

sustained by the defendant's malprac

tice, while attending her as her physi

cian during her iliness due to a mis

carriage, in not seasonably discover

ing and removing a remnant of the

placenta. Evidence considered, and

held, that the question of the defend

ant's negligence in the premises was

one for the jury, and that the trial

court erred in dismissing the action.

Moratzky v. Wirth, C9 N. W. Rep. 480.

PLEDGE — ACTUAL DELIVERY

AND POSSESSION.

In case of a pledge, the requirement

of possession in the pledgee is an in

exorable rule of law, adopted to pre

vent fraud and deception. There must

be an actual delivery of the chattels as

distinguished from a mere pretense,

and the change of possession must be

continuing, not formal, but substan

tial. Mahoney v. Hale, 60 N. W. Rep.

334.

SALE—CORRESPONDENCE.

The complaint herein alleged that

the plaintiff sold and delivered, at

French, this state, to the defendant,

a quantity of wheat, for which it

agreed to pay, at any future time

when demanded, the then market price

of wheat of the same grade at Dulutb

or Minneapolis, less 13 cents per

bushel. Held, that certain correspond

ence between the parties did not estab

lish such contract. Held, further, that

the trial court did not err in dismiss

ing the action on the ground that

plaintiff failed to prove such contract.

Weinple v. Northern Dakota Elevator

Co., 69 N. W. Rep. 478.

STREET RAILWAYS—INJURY TO

PASSENGER — CONTRIBUTORY

NEGLIGENCE.

Evidence considered and held insuf

ficient to justify verdict in favor of

plaintiff. Sairs v. St. Paul City Ry.

Co., 69 N. W. Rep. 473.

TAXATION—REFUNDING TAXES.

Section 1610, Gen. St. 1894, provides

that when a tax sale is declared void

by a judgment of the court, stating for

what reason the sale is annulled, the

amount paid the state at the tax sale

or for the tax title shall be refunded,

with interest thereon. Held, this sec

tion does not apply to cases where, as

between the party purchasing the tax

title and the owner of the land, such

purchase is merely a payment of the

taxes. Eastern v. Schofield, 69 N. W.

Rep. 326.

—FRAUD ON STATE.

The party claiming refundment in

this case had a title on which he would

have prevailed in the action in which

the judgment declaring the tax sales

void was entered. He failed to prove

this title, but relied wholly on his tax

titles. Held, from these facts and

other facts stated in the opinion, it

conclusively appears that he was

guilty of bad faith towards the state,

or such gross neglect that bad faith

must lie imputed to him, and that he

is not, on such judgment, entitled to

refundment. Easton v. Schofield, 69

N. W. Rep. 326.

TRIAL — PROVINCE OF JURY —

PARTNERSHIP.

In all cases where the court cannot

hold, as a matter of law, that the firm

is a non-trading co-partnership, and

that its members cannot bind the firm

by the execution of promissory notes

without the knowledge and assent of

all of its members, and the question

arises as to the authority, it is for the

jury to say what the nature of the

business in each case is, what is, neces

sary and proper to its successful prose

cution, and what is involved In the

usual and ordinary course of its man

agement by those engaged in it; and

for the jury to ascertain and deter

mine whether the transaction in ques

tion is one which those dealing with

the firm had reason to believe was

authorized by all of its members.

Vetsch v. Neiss, 69 N. W. Rep. 315.
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PRACTICE IN ACTIONS AOAIN8T

PARTIES DOINO BUSINESS UNDER

COMMON NAME.

The decision of Judge Kelly, of the

District Court of Ramsey County, in

Dimoud v. The Minnesota Savings

Bank, reported in this number, is of

unusual interest. The practice in ac

tions under section 5177, of the Gen

eral Statutes of 1894 has not been

definitely settled by the courts of this

state, although the Supreme Court in

Gale v. Townsend, 45 Minn. 357, in

which a judgment in an action

brought under this section was sus

tained in a collateral attack upon it,

discusses the matter somewhat at

length.

in that case the action was brought

against ''Davidson, Perkins & Co., do

ing business under the common name

of Davidson, Perkins & Co.," and none

of the individuals composing the firm

were named as defendants in the sum

mons or complaint, because, as alleged

in the complaint, their names were

unknown to plaintiff Among the per

sons served as supposed partners was

John G. Sherburn, and certain land

owned by him was sold under the

judgment entered against him indi

vidually. Gale had acquired title by

conveyance from the purchaser at the

sale under that judgment, and his title

was assalle.. on the ground, that, as

Sherburne was not named as a defend
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ant in the summons or the complaint,

the judgment purporting to bind his

individual property was void.

The court, after showing that the ac

tion under this section is not an ac

tion against the association as defend

ant, but against the "associates" com

posing the association, proceeds as fol

lows: "They are all defendants, though

described, not by their individual

names, but by the common name; and

when they are all brought in by person

al service, the jurisdiction of the court

over the person of each and all is full

and complete to render such judgment

against them as their joint liability

will justify. In such case the court

might order the summons and com

plaint amended by inserting the indi

vidual names of those so brought in,

in place of the common name by which

they were previously designated; and,

regularly, that ought to be done be-fore

proceeding further against them indi

vidually. Had the court in this case

ordered the names of those personally

served to be inserted in the proceed

ings, the jurisdiction acquired by the

service would have sustained its order

and its judgment against those whose

names were so inserted. Such order

and insertion would not bring in new

defendants, but merely designate those

already in by their separate names, in

stead of by the common name. The

jurisdiction to render the judgment

would depend, not on the order insert

ing their names, but on the service

of the summons. So that the entry of

the judgment against the individual

associates served, without inserting

their names in the prior proceedings,

was at worst a mere irregularity."

In his decision Judge Kelly calls at

tention to the fact that "leave to

amend either the summons or the

complaint was not asked by plaintiff

on the hearing," but he does not in

timate whether, if such leave had been

asked, it would have been granted as

of course and without costs or not.

Under this ruling, the safest prac

tice would seem to be to apply to the

court for leave to amend the summons

and complaint, by inserting the names

of the individuals served, as soon as

possible after such service, and not to

wait until the time allowed them to

answer or demur had expired

We understand that plaintiff has

served notice of appeal to the Supreme

Court from the order of Judge Kelly,

and has also served notice of an ap

plication to amend the summons and

complaint as to the defendants who

were served by adding their names

thereto.

INDIANS SUBJECT TO STATE GAMK

uws.

On April 14th the board of pardons

denied the application for pardon of

the two Indians, McCarthy and Porter,

who are serving a sixty-day sentence

in the Carlton county jail for having

venison in their possession while off

the reservation. In denying the appli

cation the board expressed the opinion

that the game laws of the state apply

to red men as well as white, regardless

of the Indians' rights under their trea

ties. This opinion was conveyed in

the following memorandum:

"The applicants are Indians residing

on the Fond du Lac Indian reserva

tion. They seek a pardon on the

ground that they were not amenable

to the game and fish laws of the state

by reason of the terms of certain

treaties entered into between the gov

ernment and their tribe or nation.

Such a question should be addressed

to a court rather than a board of par

dons. The board is, however, clearly

of the opinion that the point is without

merit. Whatever doubt may have

previously existed is dispelled by the

decision of the supreme court of the

United States in the case of Ward vs.

Race Horse, 163 U. S., 504. The acts

and treaties there considered are not

essentially different from those which

control in the matter presented to

the consideration of the hoard. We

have no doubt that the game laws of

the state are as applicable to Indians

as to white men."

It is known that Chief Justice Start

and Attorney General Childs were in

consultation over this matter for some

time, and that the opinion was ren

dered after a careful review of the

authorities bearing on the case, and

that it represents their best judgment,

as far as they were able to investigate.

It seemed to them that 111 any event

the proper course was to let the courts
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pass on the question, so that it may be

settled finally and definitely.

United States District Attorney

Stringer in no way accepts the opinion

of the board of pardons as final, and

will at once report the situation to the

attorney general of the United States,

and await instructions as to the course

he is to pursue.

YALE COLLEGE GRADUATES PRAC

TICING LAW IN MINNESOTA.

By Francis Berftstrom.

According to the Directory of the

Graduates of Yale College in the prac

tice of law, recently compiled, there

are thirty-two Yale men in this state,

"Mastering the lawless science of our

law.

That codeless myriad of precedents,

That wilderness of single instances."

Hon. Isaac Atwater, of Minneapolis,

is the pater familias of Eli in Minne

sota. He graduated from Yale Col

lege in 1844, and came West, settling

In St. Anthony (now East Minneap

olis). He was associate justice of the

supreme court in the sixties. His

opinions are reported in volumes two

to nine of the Minnesota Reports.

Hon. R. R. Nelson is next on the

Yale-Minnesota list, being a graduate

in the class of '48. He was also an

associate justice of the supreme court

of this state at about the same time

as Judge Atwater. Until within a

year ago. he was judge of the United

States District Court of the District of

Minnesota. Having attained the age

of 70 years, he retired, agreeable to

the United States statute in such case

made and provided. He may draw

his salary, however, as long as he

lives.

John B. Brisbin, a class-mate at Yale

of Judge Nelson, is one of St. Paul's

earliest and ablest lawyers. It is

doubtful if any attorney in Minnesota

has had more cases in the Supreme

Court than Mr. Brisbin. One thing is

certain that no lawyer ever practiced

at the bar with a higher and keener

sense of honor than he. Upon one

trial, the testimony of his client hav

ing proved disappointing, Mr. Brisbin

at once arose and announced to the

presiding judge that his client had de

ceived him, and he therefore wished

to retire from any further connection

with the case.

Hon. Chas. E. Vanderburgh, of the

class of '52, has been a judge nearly

all his life after leaving Yale; first of

the District Court of Hennepin County

(or common pleas, as it was called in

those days). Then, until within two

years ago, he was associate justice

of the Supreme Court of this state.

Since then he has traveled in Europe,

and is now a member of the Minneap

olis Bar.

William A. Norris, of the class of '54,

is and has been for many years, solici

tor of the Chicago, Milwaukee & St.

Paul Railway.

Col. Geo. C. Ripley, '62, is one of the

very ablest real estate lawyers in the

Northwest. He won his laurels in the

famous King-Remington suit, which

involved over a million dollars in real

property. The Colonel, after working

on this case several years, won it and

also a fortune for himself. He is still

practicing in Minneapolis.

Stanford Newel, '61, is one of the

most prominent members of the St.

Paul Bar. He is president of the Yale

alumni Association of the Northwest.

Chas. S. Jelly, '71, is the Chauncey

DePew of the Northwest. His reputa

tion as an after-dinner speaker wins

him this honor easily. He is one of

the most prominent members of the

Minneapolis Bar.

The remaining graduates of Yale

College who are practicing law in Min

nesota, in order of their classes, are:

Minneapolis: Capt. E. A. Pratt, '58;

We H. Bennett, '66; Geo. H. Benton,

'75; John B. Atwater, '77; Elbridge C.

Coake. '77; Chas. B. Peck, '79; Frank

W. Boot.i. '80; Louis K. Hull, '83;

Sam'l A. Booth, '84; Edward C. Gale,

'84; W. M. Babcock, '87; Francis Berg-

strom, '88; Geo. P. Douglas, '89; John

Crosby, '90.

St. Paul: T. Dwight Merwin, '77;

Ambrose Tighc, '79; Otis II. Briggs,

'81; Edward B. Graves, '81; Robert C.

Hine. '81; Harris Richardson, '81; W.

S. G. Noyes, '91; and, last, but not

least, William R. Begg, '93, who is the

highest stand man who ever graduat

ed from Yale College.

Duluth: James B. Howard, '77.
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BANKS KKCKIVING DEPOSITS WHEN

-INSOLVENT.

The Supreme Court of Illinois has re

cently made a very thorough examina

tion of the act of that state of June 4,

1879, P. L. 113. which enacts (sec. 1)

that "If any banker or broker or per

son or persons, doing a banking busi

ness, or any officer of any banking

company, or Incorporated bank doing

business in this state, shall receive

from any person or persons, firm, com

pany, or corporation, or from any

agent thereof, not indebted to said

banker, broker, banking company, or

Incorporated bank, any money, check,

draft, bill of exchange, stocks, bonds,

or other valuable thing Which is trans

ferable by delivery, when at the time

or receiving such deposit, said banker,

broker, banking company, or incor

porated bank is Insolvent, whereby the

deposit so made shall be lost to the

depositor, said banker, broker, or of

ficer so receiving said deposit, shall be

deemed guilty of embezzlement, and

upon conviction thereof shall be fined,

In a sum double the amount of the

sum so- embezzled and fraudulently

takeu, and in addition thereto, may

be imprisoned in the state penitentia

ry, not less than one nor more than

three years. The failure, suspension,

or involuntary liquidation of the

banker, broker, banking company, or

incorporated bank within thirty days

from and after the time of receiving

such deposit, shall be prima facie evi

dence of an intent to defraud, on the

part of such banker, broker, or officer

of such banking company or incor

porated bank." This it holds to be

constitutional, not being a deprivation

of property without due process of

law, in that it curtails an inherent

right to contract, nor violating the

provision that the right of trial by

jury shall remain inviolate, nor that

no person shall be deprived of life,

liberty, or property without due pro

cess of law.

It was also held that an indictment

under this act alleging that the ac

cused corruptly, wilfully, fraudulently

and feloniously received a deposit, etc.,

was sufficient, without specifically al

leging that the deposit was received

with intent to defraud; that an allega

tion that the accused, "being persons

then and there doing a banking busi

ness * » * did receive" from one

D. certain moneys, of the property of

said D., the said D. then and there not

being indebted to the accused, suffi

ciently alleged that the accused were

doing a banking business, and that

the moneys were received as a general

deposit; and that an indictment alleg

ing that the accused were doing a

banking business under the name of

"Meadowcroft Bros.." and that they

were Insolvent at the time they re

ceived the deposit, was sufficient, with

out alleging that the partnership of

Meadowcroft Bros, was Insolvent, as

a partnership is not a legal entity, in

dependent of the persons composing it.

It was further held that the crime

denounced by the act Vs consummated

when the banker receives the deposit,

aml is unable, by reason of his In

solvency, to repay the entire sum de

posited; that it is not necessary to de

mand the return of the deposit, when

the day after the deposit a receiver

was appointed for the bank, which

was hopelessly insolvent; that a de

posit was lost to the depositor, so as

to warrant a conviction of the banker

for receiving it, though pending the

prosecution therefor the full amount of

the depositor's claim was tendered to

him; and that a general verdict fixing

the amount of the fine (which by the

act is double the amount of the de

posit,) and the term of imprisonment,

without finding as to the amount of

the deposit, was valid: Meadowcroft

v. People, 45 N. E. Rep. 303.

Statutes of this kind are to be found

in most, if not all of the states of the

Union, and it has been uniformly held

that the provision that subsequent fail

ure shall be prima facie evidence of

insolvency at the time of the receipt

of the deposit does not render them un

constitutional: State v. Beach, (Ind.)

43 N. E. Rep. 949, 1896; State v. Buck,

120 Mo. 479, 1894.

In ordvr to sustain a conviction, the

state must prove beyond a reasonable

doubt:—

(1) Actual insolvency at the time the

money is received;

(2) The defendant's knowledge of the

insolvency;

(3) The receipt of the money as a

bank deposit: Commonwealth v. Jun
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kin, 170 Pa. 194, 1895, reversing 16

Pa. C. C. 116, 1895.

When a banker or officer of a bank

receives money over the counter at the

rime when he knows the bank to be

insolvent, but keeps it separate from

all other funds, with the intention of

returning it, and actually does return

it, he cannot be convicted of a crim

inal receipt of the money as a bank de

posit; and if a clerk, against the order

of the defendant, receives a deposit

and fails to keep It separate, but the

next day the amount of the deposit is

returned to the depositor by the bank

er, the latter is not guilty: Common

wealth v. Junkin, 170 Pa. 194, 1895,

reversing 16 Pa. C. C. 116, 1895. It is

not necessary, however, to constitute

a violation of the statute, that the de

posit should be received in the bank

building or rooms; a receipt of money

on deposit for the bank outside of its

rooms is sufficient: State v. Y&tzer,

(Iowa.) 66 N. W. Rep. 737, 1896; State

v. Smith, (Minn.) 64 N. W. Rep. 1022,

1895. And it is not necessary that

the defendant should receive it him

self; if any one under his authority, as

a cashier or clerk, receives it, he is lia

ble: State v. Oadwell, 79 Iowa, 432,

1890. Partners who are bankers may

accordingly be jointly guilty of com

mitting the offence denounced; one by

directing, aiding or advising, the other

by actually receiving the deposit:

State v. Smith, (Minn.) 64 N. W. Rep.

1022, 1896. Under the Missouri stat

ute, which provides, that "if any of

ficer * * * shall create or assent to

the creation of any debt's or indebted

ness by any such iKink * * * in

consideration of or by reason of which

indebtedness any money or valuable

property shall be received into such

bank, he shall be guilty of larceny,"

(Rev. Stat. Mo. 1889, sec. 3581,) it has

been held that it is the duty of an

officer, on becoming aware of the fail

ing condition of the bank, to revoke

the authority of an employe under him

and subject to his authority to receive

any further deposits; and his failure

to do so will be construed as continu

ing authority to receive them, and as

an assenting thereto: State v. Sattley,

131 Mo. 464, 1895.

A firm engaged in banking is insol

vent, within the meaning of these stat

utes, when it is unable to meet its

liabilities as they become due in the

ordinary course of business; and bank

ers who receive deposits, knowing

themselves to be thus insolvent, can

not escape the penalty of the law on

the ground that they believe that, with

time and indulgence, they can settle

all demands: State v. Cadwell, 78

Iowa, 432, 1890. A deposit is "lost" to

the depositor, whenever it cannot be

repaid on demand, owing to the insol

vency of the bank: State v. Beach,

(Ind.) N. E. Rep. 949, 1896.

The mere act of receiving a deposit

when insolvent does not constitute the

otfence. Without any special provision

to that effect, the Supreme Court of

Nebraska has held that the statute of

that state forbidding the receipt of

deposits by an insolvent bank, ought

not to be construed to render an of

ficer of a banking association guilty of

a crime for permitting a debtor of the

association to pay his debt thereto,

even though the association is at the

time, to the officer's knowledge, insol

vent; and that the rejection of evi

dence tending to show that the deposit

was received in payment of a debt to

the bank is error: Nichols v. State,

(Neb.) 60 N. W. Rep. 774, 1896. To

the same effect ls Commonwealth v.

Schall, 12 Pa. C. C. 209, 1892; Com

monwealth v. Delamater, 2 D. R. (Pa.)

118, 1892. But the indebtedness of a

depositor to the bank, within the

meaning of the exception in the stat

ute, must be such that the bank has

a legal right to apply the deposit there-

ou, such as a matured obligation, so

that the depositor has no right to have

the deposit repaid on demand, and it

is consequently not "lost" to him by

the bank's insolvency: State v. Beach,

(Ind.) 43 N. E. Rep. 949, 1896.

The officers of national banks are

amenable to these statutes, since Con

gress has not by any legislation de

clared it to be criminal to receive a

deposit knowing or having reason to

believe the bank insolvent, and its ex

clusive jurisdiction has therefore not

attached: State v. Bardwell, 72 Miss.

535, 1895; and further, such acts are

not void on the ground that they are

attempts to control and regulate the

business of national banks, and to pre

scribe a condition on which deposits
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may not be received: State v. Fields,

(Iowa,) 62 N. W. Rep. 653, 1895. The

owner of a private bank is liable,

though he 1s doing an unauthorized

business, not having complied with the

requirements of the statute in the or

ganization of his bank: State v. Buck,

JOS Mo. 622, 1891; State v. Buck, 120

Mo. 479, 1894; but a trust company,

not authorized to receive deposits, is

not a bank or banking institution with

in these statutes, though it has and

exercises some of the functions of a

bank; and the fact that it receives

deposits subject to check in violation

of its charter, does not render it a

banking institution, so that its officers

are amenable thereunder: State v.

Reid, (Mo.) 28 S. W. Rep. 172, 1894.

An indictment, though charging the

offence in the exact language of the

statute, is fatally defective if it fails

to aver the essential fact that the

bank was actually Insolvent: State v.

Bardwell, 72 Miss. 535, 1895; and in

case of a general partnership, it must

be averred that both the partnership

and the individuals composing it are

insolvent; but in case of a special part

nership the averment of the insolvency

of the firm alone is sufficient: Com

monwealth v. Delamater, 2 D. R. (Pa.)

118, 1892. Unless the statute so pro

vides, however, the indictment need

not allege that loss occurred to any

one by reason of the receipt of the de-

liosit: State v. Myers, 54 Kans. 206,

1894. A charge that the defendants

were "engaged in the business of car

rying on a private bank," does not suf

ficiently allege that they were "bank

ers" within the meaning of the act:

Commonwealth v. Delamater, 2 D. R.

(Pa.) 118, 1892. Under the Missouri

statute, which makes it a criminal

offence for any officer of a bank to "re

ceive or assent to the reception of any

deposit of money," etc.. knowing the

bank to be insolvent, a conviction can

not be had on an indictment which

merely charges that the defendant did

"receive" the deposit, on proof that he

"assented" to the reception thereof;

the two offences are distinct: State v.

Wells, (Mo.) 35 S. W. Rep. 615, 1896;

and if the indictment charges that

money was received "on deposit and

for safe-keeping," it must be proved

that the money was' received for safe

keeping, or as a special deposit, and

proof of a general deposit is insuffi

cient: Koetting v. State, 88 Wis. 502,

1894.

In prosecutions under these acts, a

deed of assignment made by the de

fendant, under the general assignment

law, the inventory, appraisement, and

all proceedings had thereunder, are

competent evidence on the question of

the defendant's insolvency: State v.

Beach, (Ind.) 43 N. E. Rep. 949, 1896;

State v. Cadwell, 79 Iowa, 432, 1890.

So, is evidence that depositors de

manded their money, and that the

bank employes refused to pay them,

competent to show the failure of the

bank to meet its obligations in the or

dinary course of business, and this.

Whether the defendant personally

heard the demands or not: State v.

Sattley, 131 Mo. 464, 1895. A bank is

not necessarily, insolvent, however, be

cause it does not retain on hand all of

the money of its depositors; it is not

expected to pay all its depositors at

once, but simply to pay or provide for

its deposits and other debts as they

are demanded in the usual course of

business: State v. Myers, 54 Kan. 206,

1894; and in deciding the question of

solvency, the capital stock and surplus

fund of a bank are not to be con

sidered as liabilities tending to show-

insolvency. The capital and surplus

are resources, which may be used to

pay depositors and other creditors

When there has been loss by loans or

otherwise: State v. Myers, 54 Kan.

206, 1894.

The opinion of a witness as to the

Insolvency of the bank is not admissi

ble. The actual facts concerning the

couditou of the bank at the time of the

deposit must be shown: State v. My-

erst. 54 Kan. 206, 1894. But an ex

pert accountant, who has examined

the books of the bank, with reference

to its solvency, at different times, may,

in connection with the data upon

which it is founded, testify as to his

opinion concerning the solvency or in

solvency of the bank: State v. Cad

well. 79 Iowa, 432. 1890.

An instruction that a bank is not in

solvent so long as it is meeting its lia

bilities as they become due in the or

dinary course of business, and there

is reasonable expectation on the part
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•of the officers familiar with its affaire

it will continue to do so, is correct:

Minton v. Stahlman, (Tenn.) 34 S. W.

Rep. 222, 1896; and so is one that the

failure of the bank 'Ms prima facie evi

dence of the knowledge on the part

of its cashier that the same was in

failing circumstances," when it is ex

plained that "prima facie evidence is

such that it raises such a degree of

probability in its favor that it must

prevail unless it be rebutted or the

contrary be proved:" State v. Sattley,

131 Mo. 464, 1895. When the deposit

is in fact received by a cashier or

clerk, it is sufficient to instruct the

jury that the deposit must have been

received on the authority of the de

fendant, and that he must have re

ceived it knowing of his insolvency:

State v. Oadwell, 79 Iowa, 432, 1890.

The Iowa statute, (McClain's Ann.

Code, Iowa, sections 1824, 1825,) dif

fers from some others, in that it makes

it an offence for "any offeer or man

aging party" of the bank, who, know

ing of Its insolvency "shall knowingly

permit the receiving of any such de

posit as aforesaid." Under this stat

ute it has been helu, that an officer of

an insolvent bank, who, knowing of its

insolvency, permits or connives aft the

receiving of deposits, Is guilty of t|»e

offence desrribed, whether he is a

managing party or not; fhat when the

deposit in question is not received per

sonally by the officer charged with the

offence, it is not necessary that the

person who actually receives it knows

that the bank is Insolvent, if the de

fendant knew it, and allowed such per

son to receive it for the bank; and [!iat

when an officer of a bank, knowing

the bank to be insolvent, assists and

advises the keeping of the bank open

for the receipt of deposits, and while

it is so kept open a deposit is received,

that officer is guilty under the statute,

though the deposit is actually received

by another: State v. Yetzer, (Iowa,;

66 N. W. Rep. 737, 1896. Accordingly,

it is proper to charge on the trial of a

banker for receiving deposits when in

solvent, that, though the deposit was

received by the defendant's son, aft

er the defendant had Instructed him

to refuse deposits, if the defendant, on

learning that the deposit was so re

ceived, placed it among the funds of

the bank, he knowingly accepted and

received it: State v. Bifert. (Iowa,)

65 N. W. Rep. 309, 1895.

The provision that subsequent fail

ure shall be prima facie evidence of

insolvency applies to civil actions to

recover the deposit, as well as to crim

inal prosecutions: American Trust &

Sav. Bk. v. Gueder <fe Paeschke Mfg.

Co., (Ill.) 37 N. E. Rep. 227, 1894 —

American Law Register and Review.

COKPORATK FRAUDS — NOTICE TO

I'URCHASKK.

A thoroughly contested litigation.

Wherein the fundamental question was

the fraudulent character and intent of

the sale of a stock of goods of the

W. O. Peeples Crocery Co., and the

honesty and good faith of the pur

chaser will be found in Levins v. W.

O. Peeple's Grocery Co. (Tenn.), 38 S.

W. Rep. 736. It appears, that the of

ficers and directors of the Company

permitted its president and active

manager (also owning most of the

stock), to get individual control of all

its cash and available assets by substi

tuting therefor quantities of real and

personal property, not then in condi

tion for use in disposition to meet the

corporate debts. The bulk of the evi

dence surrounded the sale with circum

stances, engendering suspicion and

calling for close scrutiny of the situa

tion, motives and conduct of the act

ors in the sale. The important ques

tion in the case, stoutly disputed, was

whether the purchasers of the stock of

goods were innocent in their purchase.

The fact, that the corporation, or its

officers had a fraudulent purpose in

making the sale, would not, of itself,

either in fact or law, implicate the

purchasers in the fraud of the ven

dor. If they, however, had actual

knowledge of the illegal purpose of

the corporation, or of its officers In

making the sale, they would be aiders

and abettors of the fraud, and would

acquire no rights under their pur

chase, as against the complaining

creditors of the corporation.

So, if the sale was made under cir

cumstances or facts, evidently caicu

lated to arouse their suspicion, and

put them upon inquiry, so as to ena

ble them to discover the fraudulent

aim of their vendor, the purcltasers



US [VOL. VTHE MINNESOTA LAW JOURNAL.

would be deemed to have had notice

of the fraud, and the sale would be

void, as to the creditors of the Com

pany. Innumerable cases, as well as

abundant text book authorities may

he cited in support of these general

statements of principles. The Tennes

see Court cited Le Neve v. Le Neve,

2 White & T. Lead Cas. Eq. Pt. 1, p.

100, and full note of English and

American eases there collected; Mc-

Connel v. Reed, 4 Scam. 117, 38 Am.

Dec. 125, and Lodge v. Simonton, 23

Am. Dec. 36, and cases cited in notes

to both cases; 16 Am. & Eng. Enc.

Law, p. 788 et seq., and cases cited in

note; 2 Pom. Eq. Jur. Sec. 591 et seq.,

and cases cited in notes.

The Court disbelieved the charge of

actual fraud as against purchasers,

stating that, while it is a question.which

might be settled differently, by differ

ent Impartial investigators, each seek

ing to reach the truth, yet every case

of this character must be decided in

the light of its individual status and

peculiar incidents and legal sugges

tions.

The main disputable question was

whether the purchasers were affected

by notice, in its legal import, of the

fraud of the vendors. This charge

was also disbelieved by the Court, aft

er considerable discussion of the facts,

and in the light of the following legal

suggestions, as to the scope of notice.

Notice in its general classification in

the books, is of two kinds, actual and

constructive.

"Knowledge and notice are not sy

nonymous, although the effects pro

duced by notice are the same, in many

cases, as result from actual knowl

edge. Id. 'Actual notice,' says Prof.

Pomeroy, 'is Information concerning

the fact, • * » directly and person

ally communicated to the party.' 'In

short,' says he, 'actual notice is a con

clusion of fact, capable of being estab

lished by all grades of legitimate evi

dence.' 2 Pom. Eq. Jur. Sec. 595.

Constructive notice assumes that no

information concerning the prior fact,

claim, or right has been directly or

personally communicated to the party,

but is only inferred by operation of le

gal presumption. 2 Pom. Eq. Jur.

Sec. 604. Le Neve v. Le Neve, supra,

and note. Constructive notice is said

by certain authorities to be irrebutta

ble, but this is not so in all instances

of its application and enforcemeot in

the administration of equity. Aside

from rights affected by our registry

laws, or by some public record, the

fact of notice is a matter of proof and

legal inferences therefrom, and is re

buttable. Authorities, supra. The

fact of notice and its character is in

any case, as a general principle, de

termined by its own facts and circum

stances. This being so. the question

is. In this aspect of the subject, were

the Messrs. r>avenport affected by no

tice of the fraudulent aim of W. O.

Peeples or the grocery company in

making the sale to them? In the solu

tion of this question, the relations of

the parties, their intimacy, the terms

of the trade, their business connec

tions, the subject of the trade, the

price to be paid, and its magnitude,

and all matters in pais leading up to

it, or facts cognizable by the parties

and relating to it, are legitimate evi

dence to be weighed. While it is true

fhait whatever puts a party on Inquiry

amounts to notice, provided knowledge

of the requisite fact would be obtained

by the exercise of ordinary diligence

(authorities supra; Wilson v. MeCul-

lough, 62 Am. Dec. 347; Litchfield's

Appeal. 73 Am. Dec. 662; Gibson v.

Winslow, 84 Am. Dec. 552; Converse

v. Blumrich, 90 Am. Dec. 230: Hoy v.

Bramhall, 97 Am. Dec. 687: Knapp v.

Bailey. 79 Me. 195, 9 Atl. 122; s. c. 1.

Am. St. Rep. 295, and note), neverthe

less the party will not be charged with

constructive notice unless the circum

stances are such that the Court can

say that it was his duty to acquire

the knowledge in question, and that

his failure to obtain it was the result

of culpable negligence (De Voss v. City

of Richmond, 18 G-rat. 338, 98 Am.

Dec. 647, and authorities cited). And

a party put upon inquiry is not bound

to do more than apply to the party In

interest for information, and will not

be responsible for not pushing his in

quiries further, unless the answer re

ceives suggests it, or reveals the exist

ence of other sources of information.

Converse v. Blumrich, Cooley. J., 14

Mich. 107, 90 Am. Dec. 231 et seq.;

Holmes v. Stout, 10 N. J. Eq. 419; Wil

liamson v. Brown, 15 N. Y. 354."—Na

tional Corporation Reporter.



No. 4] (;:>THE MINNESOTA LAW JOURNAL.

CONFUSING THK JURY.

In a Missouri murder trial, twenty-

two instructions were given by the

trial Court, of which practice Judge

Sherwood, of the Supreme Court (Lilv.

2), spoke as follows.

"The vain repetitions in which the

heathen indulge when making their

prayers find a full equal, if not a su

perior, in the instructions given in this

case, 22 in number, and covering near

ly 8 printed pages. There is in the

old arithmetics a chapter entitled 'Per

mutations,' in which is taught how

often the changes can be rung on the

location of a given number of objects.

This chapter would appear to have

been consulted before the foregoing in

structions on self-defense were drawn.

But 'what can't be cured, must be en

dured;' and so we have to travel over

the superficial area of these instruc

tions, as did the traverse jury in the

Court below. • • *

"Asto the multiplicity of instructions

given in this instance, of which coun

sel for defendant complain, we can

only say that we have remonstrated

in vain with the trial Courts on this

subject, and that we are powerless to

correct the evil. So long as the in

structions do not palpably conflict as

above explained, it will be no cause

for reversal, chough they be 'as the

sand by the seaside for multitude.' As

the evidence is abundant In the record

to authorize a conviction, and as we

have discovered no substantial error,

we shall affirm the judgment."

ULTERIOR PURPOSES IN A CON

STITUTION.

A covert intent does not add to the

dlgDity of a state Constitution. Con

stitutional construction does not usual

ly proceed on the theory of an ulterior

purpose. Yet it does so, for once at

least, in the recent Mississippi case of

Ratcllff v. Beale, 20 So. 865, 34 L. R.

A. 472. A constitutional provision Im

posing a poll tax is held to be best

effectuated by nonpayment of the tax.

Its intent is declared to be, not to

raise revenue, but to make nonpay

ment of the tax effectual to exclude

negroes from voting. So the collec

tion of the tax out of exempt or non

taxable property is denied'-

The court, with all the frankness

which the Constitution lacks, says:

"Within the field of permissible action,

under the limitations of the Federal

Constitution the (constitutional) con

vention swept the circle of expedients

to obstruct the exercise of the fran

chise for the negro-race." Not only

by the poll-tax clause, but also by the

disqualification for crime, does the

same covert purpose appear. The list

of crimes which disqualify for vot

ing include such furtive offenses as

burglary, theft, arson, and obtaining

money under false pretences, wlvich

are regarded as more characteristic of

negro criminals, but does not include

robbery, murder, and other "robust

crimes'' which are practised chiefly by

wfolte men. "Restrained by the Fed

eral Constitution from discriminating

against the negro race," says the court,

"the convention discriminated against

Its characteristics and the offenses to

which its weaker members are prone."

This interpretation of the Mississippi

Constitution is in accordance with its

evident aim. The anomaly is not in

the rules of interpretation which the

court has followed to reach the con

stitutional Intent, but in the fact that

this intent is disguised

The frank and bold utterance of the

court in this case and its evident dis

regard of any political or other extra

judicial considerations, recall several

other constitutional cases In this court

growing out of the negro problem of

sixty years ago. The court decided in

Oreen v. Robiireon, 5 How. (Miss.) 80,

and Glidewell v. H'lte. 5 How. (Miss.)

110, that the Constitution of 1832, de

claring that the importation of slaves

"siiall be prohibited" after May 1.

1833. was self-executing and needed

no aid of legislation. The Supreme

Court of the United States decided to

the contrary, in cases which stand as

an unpleasant obstruction against the

whole current of authorities respect

ing the effect of a prohibitory clause

in the Constitution. But the Mississip

pi court, in the later case of Brlen v.

Williamson, 7 How. (Miss.) 14, stood

by the correct doctrine of its own de

cisions, and refused to follow the sur

prising decision of the Federal court.

The lapse of a half century more

seems to have left the judicial temper

of the court unchanged.

Some interesting queries are suggest
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ed as to the conformity of the present

Mississippi Constitution to the Consti

tution of the United States. Discrim

ination against negroes in respect to

voting, if avowed or direct, would be

plainly condemned by the Federal

Constitution, but the fact that such

discrimination is aimed at by indirect

means is so perfectly apparent that it

is explicitly declared by the court. Is

an e%ident attempt to evade the Fed

eral Constitution lawful because it is

indirect? Disguised discrimination

against the Chinese under an ordi

nance was held unconstitutional by

the Supreme Court of the United

States in Yick Wo v. Hopkins, 118 U.

S. 356, 30 L. ed. 220, saying: "No

reason for it exists except hostility to

the race. * • * The discrimination

is therefore illegal." But there the

ordinance gave a discretion as to

granting permits for laundry business

which was arbitrarily exercised

against the Chinese. In the present

case no such arbitrary element exists.

The conditions of suffrage are alike for

all persons, without any discrimina-

tionagainut negroes. Even if their sup

posed shiftlessness and proneuess to

certain crimes influenced the Choice of

the conditions of suffrage, they are not

denied the equal privileges or immuni

ties of citizenship by requiring them

and all other citizens to pay the same

poll tax and refrain from the same

crimes. The wisdom or public policy

of these conditions is distinct from

their constitutionality. A system

which regards murder as more trivial

than chicken stealing may not be ap

proved everywhere, but it does not

necessarily violate the Federal Con

stitution.—Case and Coment.

VALUE OF A DAY LA BOKIIR'S LIFE,

While Vincenzo Felice and other

men, under the charge of a foreman,

were engaged in digging a ditch along

the West Shore tracks through the

Weehawken tunnel, a train came from

the south, of which they had notice,

and they left their work to get out of

the way. As that train was passing

a light engine, running backward,

came from the north. The tunnel was

dark, and it was not perceived until it

was almost upon the men, and Felice,

not being able to get out of the way.

was struck by it and killed. The Ap

pellate Division yesterday affirmed a

judgment for $5,000 for plaintiff in a

suit by Rosa Felice, as administrator,

against the New York Central & Hud

son River Railroad Company. It was

held, Justice Rumsey giving the opin

ion, that it was quite clear that the

facts warranted the conclusion which

the jury reached, that there was a

grave failure on the part of the defend

ant to use proper care to warn the

plaintiff's intestate of the approach of

the engine which struck him. In refer

ence to the claim by the defendant

that the damages were excessive, the

court said that the question was one

exclusively for the jury. The intes

tate was of temperate habits, and re

ceived $1.25 per day wages. "There

is no actual money value of the life

of a man," Justice Rumsey said, "and

the court cannot say in any given case

that a verdict is greater than it should

be unless the amount of it is such that

by no possible means of computation

would it be justified. Certainly. it

cannot be said as a matter of law that

the life of a man in the prime of years

and in good health is not worth $5,000

to his widow and minor children. His

yearly earnings at the time when he

was killed were greater than the in

terest on the amount of the verdict.

But that is not the only thing to be

considered. Even as a pecuniary prop

osition, a man's life is worth some

thing more to his family than the mere

amount of money which he brings into

it. While in these cases nothing can

be given for the loss of society and for

mere sentimental damages, as they

may be called, yet the benefit of the

counsel of the husband and father is

worth something pecuniarily, even

though he may be a day laborer, and

it cannot be said as a matter of law

that $5,000 is too much to compensate

the family for the loss of the head of

it. even if it should be supposed that,

being a day laborer, he would always

continue in that particular employ

ment and never get beyond it."—The

Law Student's Helper.

DEATH OF WILLIAM T. DICKINSON.

At the opening of the district court

of Ramsey County on the morning of

April 24th all the judges except Judge
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Brill, who was out of the city, were

present in Court Room No. 3, when

the committee of the bar association

presented a memorial for the late Wil

liam P. Dickinson, who died on the

20th inst. Thomas D. O'Brien, the

chairman of the committee, offered the

following memorial, which was spread

on the minutes of the court:

"Death having taken from our midst

William Ford Dickinson, while upon

the threshold of a most promising

career in the practice of his chosen

profession, the members of the Ram

sey county bar desire to express their

sense of the loss sustained by this

community in his early decease.

"Although one of the junior mem

bers of the bar of this county he had

shown himself possessed of sterling

qualities of mind and character, and in

the practice of the profession it was

his fortune to make friends of all with

whom he came in contact. His gen

tlemanly bearing and frank, open dis

position, combined with excellent legal

talent, caused him to leave a lasting

Impression of his personality on those

who were within the circle of his ac

quaintance. Knowing that the hon

orable judges of this court share with

us the sentiments we have expressed,

we ask that this memorial be spread

upon the minutes of the court, and

that a copy be furnished to the be

reaved family of the decased."

Following the reading of the memori

al, Mr. O'Brien said that, while Mr.

Dickinson died before he had arrived

at an age where it was posible for him

to achieve marked distinction in his

profession,yet his life.attainments and

method of doing business gave prom

ise of his future. "While we are in

clined to regard death in youth as be

ing particularly lamentable," conclud

ed Mr. O'Brien, "it often seems to me

that, as men grow older, they lose

some of the most beautiful qualities

they possess. They become more self

ish, suspicious and indifferent. The

memory that the friends of Mr. Dick

inson will have of him will be that of

a high-minded, pure young man, unsul

lied by contact with the world, of high

intelligence and beautiful character."

T. R. Palmer spoke In the highest

terms of the many good qualities of

his deceased partner, whom he had

known intimately from his earliest

boyhood, and referred to his business

association with him as follows: "For

ten years he has been closely identified

with me, my family and my office.

He has grown up with my business.

The office is filled with evidences of

his fidelity, energy, learning and abili

ty. Open any book, record or file in

the office, and there you will find his

work. I have never seen him angry,

have never heard him utter a cross

word to any person at any time. As

for blasphemy or obscenity he could

not give utterance to it. He had no

bad nabit. He was always courteous

and obliging. He attended the law

department of the state university

evenings for three years, and graduat

ed with honors in June, 1895, at which

time the firm became Palmer & Dick

inson. Dickinson was not cut out for

a trial lawyer, but his office work in

drawing pleadings, decrees, contracts,

and in his briefing, would equal that

of many a lnuen older lawyer."

Other addresses were delivered by

John L. Townley, A. R. Moore and A.

W. Wickwlre.

Judge Kelly, speaking for the bench,

in the absence of Judge Brill, reiterat

ed the words of commendation ex

pressed by the members of the bar.

"He did his duty, bis whole duty, well

before the bar of the earthly judge,"

said Judge Kelly, "and we feel assured

that wnen his soul stood before the

bar of the Judge of all judges, it re

ceived that consolation which was pro

nounced by the Master when on this

earth: 'Blessed are the pure in heart,

for they shall see God."

BOOK REVIEW.

"The Federal Courts.—Their Organ

ization, Jurisdiction and Procedure.

Lectures before the Richmond Law

School, Richmond College, Virginia.

By Charles H. Simonton, U. S. Circuit

Judge." B. F. Johnson Publishing Co.,

Richmond, Va., 1896. Price, $1.50.

This work, recently published, as its

title indicates, is a course of lectures

delivered before the law class of Rich

mond College, Va. The author has for

many years been a United States

Judge, and is by experience and study

well qualified for the task he has un

dertaken. He first gives a clear out
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line of the various Federal Oourts

and their origin, and then proceeds

more in detail to treat of the jurisdic

tion and procedure of each court.

While the work is intended primarily

for students, it is so thorough in fts

treatment of the subjects covered that

it will prove a valuable addition to the

library of the practicing attorney.

DlSTRlCT COURT DEClS

lONS.

A, \v. Dlmond t. The Minnesota Savings

Bank, doing: business under the com

mon name of The Minnesota Savings

Bank.

(District Court, Ramsey County.)

Action Against Associates Doing

Business Under Common Name—

Naming Defendants.

In an action under section 5177 of the Gen
eral Statutes of 1KU4 against supposed
members of an association doing busi
ness under a common name, the sum
mons must name or identify, and the
complaint by proper allegations connect
with the subject matter of the action,
each associate whom it is sought to hold
individually liable.

This action was brought under the

above title, against the associates com

posing The Minnesota Savings Bank

to recover monies deposited by plain

tiff In said bank before it became In

solvent, and was basad on section 5177

of the General Statutes of 1894, which

is as follows: "When two or more per

sons, associated in any business, trans

act such business under a common

name, whether it comprises the names

of such persons or not, the associates

may be sued by such common name,

the process in such case being served

on one or more of the associates; the

judgment in the action shall bind the

joint property of all of the associates

in the same manner as if all had been

named as defendants."

The complaint in effect alleged that

The Minnesota Savings Bank had nev

er In fact become a corporation, but

had for many years been doing a

banking business for the mutual gain

and profit of its members under the

common name of "The Minnesota Sav

ings Bank." It further alleged that

said Bank or association was com

posed of numerous members or asso

ciates, the names of whom were un

known to the plaintiff, and asked that

the names of such members might be

added to the summons and complaint

as defendants when they 'had been

duly served

Service was duly made upon certain

persons supposed to be stockholders

in said bank, among whom was Max

Toltz. Several of the persons so served

answered, but Toltz demurred to the

complaint on two grounds.

First, Because the complaint did not

state facts sufficient to constitute a

cause of action.

Second. Because there was a defect

of parties defendant. in that the com

plaint did not name Toltz or any other

person as a defendant. Demurrer sus

tained.

E. D. Tittmann, for defendant.

The plaintiff proceeds on the theory

that The Minnesota Savings Bank is

a partnership, but the complaint con

tains no allegation that it is a co-part

nership, nor does it name amy persons

as partners. Defendant Toltz is no

where mentioned In the complaint as

a partner or otherwise, and there is

nothing to connect him in any way

with the bank, or any of the acts re

ferred to in the complaint. Foerster

v. Kirkpatrick, 2 Minn. 173.

Alva R. Hunt, for plaintiff.

Foerster v. Kirkpatrick has been

overruled in Jaeger v.' Hartman. 13

Minn. 52.

This action is brought under Gen.

St. 1894, sec 5177, and it was not neces

sary In the first instance to set out

the names of the associates In the

summons and complaint. When it is

discovered who the associates are each

one may be served and afterwards his

name inserted in the summons and

complaint by leave of the court. Gale

v. Townsend, 45 Minn. 360.

The individual associates in this case

may be held liable either on the

ground of agency, or of partnership.

The partnership, if they are held lia

ble on that theory, is one that results

from the acts of the bank and its

members in doing business without be

coming incorporated, and to plead ft

in terms would be merely pleading a

conclusion of law. Roberts Mfg. Co.

v. Schlick. 62 Minn. 332.

Kelly. J. This action is evidently

begun upon the theory that the Min

nesota Savings Bank never became a

body corporate, and that those per

sons who were connected with it as
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supposed stockholders, were In law

merely associated and doing business

together under a common name, and

liable under the law of agency.

The pleader's idea seems to be that

a suit begun against the common name

would bind all the parties so interest

ed whenever he can serve the sum

mons upon whom he suspects. And

that after he has served all he may

choose In this way, he can then ask

the court for an order amending his

summons and complaint so as to name

the parties served as defendants in the

one, and insert proper allegations of

fact to support the summons in the

other.

He has evidently not read carefully

the receipt for cooking fish in the old

book, which began with the sage coun

sel "flrst catch your fish." If he wish

es to "griddle" a defendant, he should

at least name him, or Identify him in

some way, in his summons; and by

proper allegations in his complaint

connect him with the subject matter

of his action. This, Mr. Toltz insists,

has not been done with reference to

himself, and I think he is right.

Sections 5177 and 5268, Stat. Minn.,

J894. do not help plaintiff in his di

lemma. His pleading may be good as

against the association, but it is not

as against individual members not

named.

Leave to amend either sumons or

complaint was not asked by plaintiff

on the hearing.

1 am not sure that Mr. Toltz's proper

remedy was not by motion to set aside

as to himself, the service of the sum

mons. That question was not raised,

however, and as to Mr. Toltz, the

complaint clearly fails to state facts

sufficient to constitute a cause of ac

tion.

State of Minnesota, ex rel., Theodore <3.

Walther et al. v. The Common Conn,

ell of the City of St. Paul.

( District Conrt, Ramssy County.,

Liquor Licenses—City of 8t. Paul-

Objections to Application—Man

damus.

It is the duty of both the assembly and the
board of aldermen constituting the com
mon council of the City of St. Paul,
where objections are properly made to
the issuance of a license to sell intoxicat
ing liquors, to afford reasonable oppor
tunity for persons objecting to be heard

before each body, and to that end to hear,
within bounds, testimony to sustain or
rebut t he charges made against the ap
plicant.

Such charges should he sufficiently specific
to apprise ttie party accused of the
grounds on which the issue of a license
to him is opposed.

The common council is charged by l&w
with the duty of determining to whom a.
license shall be issued, and after such
final determination, upon a hearing of
the charges and testimony, the district
court has no jurisdiction to review its
decision.

Where one branch of the council has passed
upon the question of issuing a license,
but the other brunch 1ms not acted there
on, a writ of mandamus will not be issued
against the joint body commanding it to
hear charges and testimony thereon.

This matter came before the court

upon an order to show cause why a

writ of mandamus should not be is

sued commanding the common coun

cil to hear certain evidence offered by

relators in opposition to the applica

tion of Mrs. Tankenhoff for a liquor

license, or to show cause why it should

not hear such evidence. Writ denied.

D. W. Doty, for Relators; Carl Taylor for
Respondents.

Kelly, J. In view of the fact that

it appears that the assembly, one con

stituent part of what is known as the

common council of the city of St. Paul,

has passed upon the question of issu

ing the license referred to In these pro

ceedings, and that question is no long

er before the assembly, and that the

board of aldermen have yet to act

thereon, and it appearing that the

writ by the moving paper is prayed to

issue against the joint body known as

the common council, and not against

either of its constituent parts, I aim

constrained to deny the writ.

But in doing so, it is proper to say

that, in my opinion, it is clearly the

legal duty of both the assembly and

the board of aldermen, where objec

tions are properly made to the issu

ance of the license to sell Intoxicating

liquors, to afford reasonable oppor

tunity for the objectors to be heard

before each body; and to that end to

hear, within bounds, testimony tend

ing to sustain or rebut the charges.

I think these charges should be fair

ly specific. Not so particular as a

pleading, but sufficiently so that the

person accused may be reasonably ap

prised of what they consist. To hold

that either body of the common coun

cil can arbitrarily refuse to hear the

charges and evidence to sustain them

would be to deny to the citizen the
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right given by the statute to object.

In making this ruling I desire to be

distinctly understood that with the

final determination of any question as

to the issuance or refusal to issue a

license after hearing the charges and

testimony this court has no jurisdic

tion to interfere. The common coun

cil is charged by the law with the

•duty to determine these questions, and

with the exercise of the discretion

vested in the council by the law this

court will never interfere.

DlGEST OF MlNNESOTA

DEClSlONS.

ACTION—BOND OF INDEMNITY.

A bond in which the maker agrees

to guaranty the obligee therein named

against certain liability, construed to

be merely an agreement to indemnify

the obligee, and save him harmless,

from such liability, and not an agree

ment for the benefit of the third party

In whose favor such liability was in

curred; and the latter cannot maintain

an action on the bond.—Walsh v.

Featerstone, 69 N. W. Rep. 811.

APPBAL—ERROR IN ENTRY OF

JUDGMENT.

A variance between the judgment

entered by the clerk and that ordered

by the court cannot be raised for the

first time on appeal, but an application

should be made to the court to correct

tne judgment. Harper v. Carroll, 69

N. W. Rep. 610.

BANKS. — INDORSEMENT OF

NOTE—LOAN OR DEPOSIT.

The plaintiffs assignor indorsed and

delivered certain notes of its custom

ers to the defendant, and was credit

ed on the books of the defendant

with the amount thereof as a general

deposit. The assignor thereafter

made an assignment for the benefit of

Its creditors to the plaintiff, who

brought this action to recover the bal

ance of the deposit. The trial court

found as a fact that the transaction

was a loan, secured by the indorsed

notes, and as a conclusion of law that

the defendant had the right to an

equitable set-oft" of i-he loan against

the deposit, although the loan was not

due when the assignment was made.

Held, correct. Stolze v. Bank of Illi

nois, 69 N. W. Rep. 813.

—INSOLVENCY — TRANSFER OF

STOCK.—Under section 2501, Gen. St.

1894, the stockholder of a banking

eorpopration is liable to double the

amount of his stock in an action un

der chapter 76, if the bank becomes

insolvent, and suspends payment with

in one year after he transfers his

stock. But, held, such transferror is

only secondarily liaible, and execution

should not issue against him until

his transferee fails to respond to exe

cution against him for his liability

for the same stock; and in suoh a case

it is error to enter a judgment which

permits the creditors to collect twice

for the same block of stock, once from

the transferee, and again from the

transferor. (Harper v. Carroll, 69 N.

W. Rep. 610).

—LIABILITY OF TRANSFERERS.

The liability of such transferror is sec

ondary only to the liability of the suc

ceeding holders of the same block of

stock, and not, as held by the court be

low, secondary to the liability of all

subsequent transferrors of the same or

any other stock Id.

—EXTENT OF LIABILITY. While

such transferror is liable only for his

proper share of the lndebtedness still

existing, which existed at the time he

transferred his stock, still he should

not escape liability because this

amount has already been collected

from others reached before him in the

order of liability adopted by the court.

Id.

—DIVIDENDS. Such transferror

should, as well as the present stock

holders, be allowed the benefit of any

dividend realized from the corporate

assets. Id.

—ESTIMATING LIABILITY. The

manner of determining the portion

w<hiieh the transferror should pay of

such indebtedness existing at the

time of his transfer stated.

—DiSTRIBUTION AMONG CRED

ITORS. The amounts collected from

each transferror must be put into the

common fund, and distributed ratably

among all the creditors. Id.

—DEBTS AFTER TRANSFER. Such

transferror cannot be made to contrib

ute either directly or indirectly on ac

count of debts incurred after he made

his transfer, or debts which existed at

that time, and have since been paid.

Id.
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—EXTENSION OF TIME. Held, it is

not necessary to consider whether, af

ter the transfer of stock, an extension

of the time of payment of corporate

debts wuuout the consent of the

transferror releases him from liability

as to the debts so extended, because

even if si'eh transferror becomes a

mere surety for the payment of corp-

porate debts, it does not appear in this

case that he did not consent to the

extension, and the burden te on him

to prove that he ddd not. Id.

—TRANSFER NOT REGISTERED.

Where a transfer of stock was never

registered on the books of the bank

until after the bank failed and made

an assignment, when it was registered

as a transfer from him to the bank it

self, held, it was error to charge such

assignor as liable only as transferror

on the amount of Indebtedness exist

ing at the time he assigned his stock,

but he should be held liable as a pres

ent stockholder. Id.

—PLEDGE OF STOCK. Where a

pledgee of stock registered it on the

books of the bank as transferred to

himself absolutely, held, he voluntar

ily made himself a stockholder, is lia

ble as such, and the court cannot re

lieve him from any part of his liabil

ity. Id.

—CONTRIBUTION. Where an as

signee of stock failed to register the

transfer on the books of the bank, so

that the assignor continued to be lia

ble as a present stockholder, and he

flled a cross bill against the assignee

(already a party to the suit), who is in

default for want of an answer there

to, held, the creditors need not under

take to enforce any liability against

such assignee, or accept the 'benefit

of such attempted enforcement by the

assignor; but, under the circumstances,

the latter may retain hts present hold

on the former for the purpose of com

pelling contribution by him In this ac

tion for any sum which the latter may

be compelled to pay herein. Id.

—STOCKHOLDER ALSO A CRED

ITOR. When a stockholder is also a

creditor, it is proper to order judgment

against him for the full amount of his

statutory liability, the same as against

other stockholders, to declare the judg

ment against him a lien on the amount

due him, and to order him to pay all

assessments on such judgment until

the court is fully satisfied that the-

dividend coming to hiiu will fully pay

the balance due from him on any fur

ther assessments on the judgment

against him, when the collection of

such further assessment may be-

stayed, and on distribution the divi

dend due him may be set off against

such assessments. Id.

—DELAYING ENTRY OF JUDG

MENT. Four days before the trial,

plaiuff discovered that nonresident

stockholders, over whose persons the

court did not and c,uld not acquire-

jurisdiction, had property within this

state. On the trial, the defendant

stockholders objected to entry of judg

ment until tue court should acquire

jurisdiction over this property toy at-

taeninent. Held, at that laite day,

these defendants were not entitled tx>

delay the trial or other proceedings in

order to make this property contribute

to the payment of the corporate debts;

but the court might, in its discretion,

compel the plaintiff or other creditors

to attach and proceed to condemn the

property, and, if condemned too late to-

contribute uirectly, it or its proceeds

might, after the creditors were paid

in full, be applied to reimburse those-

stocaolders who had paid more than

their share. Id.

—RECEIVER'S EXPENSES. Held,

the creditors are entitled to recover

the receiver's expenses in addition to-

their debts and statutory costs and dis

bursements, not exceeding the amount

of the stockholders' statutory llabill-

ity. Id.

—STOCKHOLDERS' LIABILITY

SEVERAL—RELEASE. The stock

holders' liability is several, not joint;

and a judgment against only a part of

the stockholders, within the jurisdic

tion, does not have the effect of re

leasing the others. While such liabil

ity is several, it produces only a limit

ed fund, which belongs to all the cred

itors as tenants in common, and must

be neforced in equity. Id.

—JUDGMENT PROVIDING FOR

CONTRIBUTION. It is proper to pro

vide in the judgment that, after the re

ceiver has collected in full or has ex

hausted all the collectible liability, a

judgment of contribution may be en

tered in favor of those who have paid?
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more than their share, ana against

those who have paid less. Id.

—DEATH OF STOCKHOLDER. Af

ter the commencement of this action,

a stockholder who had » been served

with summons died, leaving no prop

erty within the jurisdiction of the

court. Held, her transferror should,

on the first assessment on the judg

ment against the stockholders, be

made to contribute on the amount of

Indebtedness existing at the time of

the transfer. Id.

CONSTITUTIONAL LAW — PASS

AGE OF AMENDMENT TO STAT

UTE OF LIMITATIONS.

Chapter 01 of Laws of 1889 reducing

time of bringing action for recovery of

real estate was properly passed. Kel

ly v. Gallup, 69 N. W. Rep. 812.

—STOCKHOLDERS IN BANKS. Fol

lowing Allen v.' Walsh, 25 Minn. 551,

held, section 2501 of Gen. Stat. 1894,

imposing the double liability on the

stockholders of banking corporations,

is constitutional. Harper v. Carroll,

60 N. W. Rep. 610.

CORPORATION—DE FACTO COR-

PORATiON—ESTOPPEL.

In an action to recover the balance

of an unpaid subscription for stock,

held, the defendant recognized, dealt

with, and became a stockholder in a

de facto corporoatiou, ana is now es

topped from questioning its existence,

or asserting that it never was legally

organized by reason of a failure to

comply 'With the statute in filing with

the secretary of state proof of the pub

lication of its articles of incorporation,

as required by section 2594, Gem. St.

1894. Hause v. Mannheimer, 69 N.

W. Rep. 810.

—ENFORCING LIABILITY OF

STOCKHOLDERS. In an action under

chapter 76, Gen. St. 1894, to enforce

the double liability of the stockhold

ers of an insolvent corporation, held,

tne creditors are entitled to a judg

ment against each stockholder for the

full amount of his statutory liability,

even though the aggregate amount of

this judgment exceeds the aggregate

amount of all the corporate indebt

edness and costs and expenses of the

action to be satisfied by such judg

ment. Clark v. Opera House Co. 50

N. W. 632, 58 Minn. 16 distinguished.

But where the aggregate amount of

the judgment so exceeds the aggregate

amount to be satisfied by the same,

execution should not be issued against

some or all of the stockholders for the

full amount of the judgment agaist

each,—but the judgment should, by

its terms, provide for issuing succes

sive executions on the order of the

court, at first for each stockholder's

pro rata share of such indebtedness

and expenses, and then for subsequent

successive executions for such addi

tional pro rata amounts or assess

ments as may be found necessary by

reason of the failure to collect from

stockholders found to be insolvent in

attempting to satisfy the prior execu

tion; and, when such indebtedness and

expenses are paid in full, the balance

of the judgment against those stock

holders paying their full share of the

same shall be satisfied. Execution

should be issued on the judgment ac

cordingly. Harper v. Carroll, 69 N.

W. Rep. 610.

—STAYING DOCKETING OF JUDG

MENT. The court may, in its discre

tion, on application on notice, stay the

docketing of the judgment against any

particular stockholder on the giving of

a bond to pay each and every assess

ment on the judgment due from such

stockholder, whenever ordered by the

court. Harper v. Carroll, 69 N. W.

Rep. 610.

EXECUTORS AND ADMINISTRA

TORS—ALLOWANCE OF CLAIMS.

Refusal of probate court to allow

claim of nonresident after expiration

of time to file claims held error. State

v. Probate Court, 69 N. W. Rep. 609.

FORGERY — INDICTMENT — UT

TERING FALSE ENTRIES.

The uttering of a false or forged in

strument, and the making of such in

strument, are distinct offenses; and au

indictment for the former need not set

out who made the false instrument, or

how it was made, or the intent of the

maker. State v. Goodrich, 69 N. W.

Rep. 815.

Gen. St. 1894, Sec. 6696. makes it

forgery in the third degree for a per

son to make false entries, with intent

to defraud in accounts or books which

he is employed to keep; and knowing

ly uttering such false entries with such

intent is also made forgery in the

same degree by Id. sec. 6702. Id.
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The Indictments herein, purporting

to charge the defendants with utter

ing as true certain false entries in an

account of a survey of logs, consider

ed, and held, to state facts constitut

ing a public offense. Id.

FRAUDULENT C O N V E Y A NCE—

MORTGAGOR TO RUN BUSINESS.

A chattel mortgage on a retail stock

of goods provided that the mortgagor

should sell the goods in the regular

course of business, and apply the pro

ceeds in keeping up the atock and de

fraying the expenses of running the

business, and that all of the balance

of the proceeds should be paid to the

mortgagee to be applied on the mort

gage indebtedness. Held, the mort

gage was, on its face, fraudulent

and void as to the creditors of the

mortgagor. Pabst Brewing Oo". v.

Butchart, 60 N. W. Rep. 809.

GRAND JURY - WASHINGTON

COUNTY.

The defendants moved to quash the

indictments herein on the grounds (1)

that the jury list, from which the

grand jury returned the indictments

were drawn, was not made by the

board authorized to -uake the same;

(2) that such jury list was not made as

required uy me Washington county

jury law (Gen. St. 1894, Sees. 5629-

5633); (3) that the grand jury was ille

gally reconvened for an adjourned

term of court at which the indictments

were returned. Held, that the trial

court rightly denied the motion to

quash. State v. Goodrich, 69 N. W.

Rep. 815.

INSANITY—EVIDENCE.

Evidence held to show that party

was not insane when he took adverse

possesion of certain land. Kelly v.

Gallup, 69 N. W. Rep. 812.

PROMISSORY NOTES—EFFECT OF

INDORSEMENT — QUESTION OF

FACT.

Held, following Becker's Inv. Ag.

v. Rea (Minn.), 65 N. W. 928, that

whether the discounting of a bill or

note, with the general indorsement of

tie holder, is a sale of the paper, or a

loan to the holder, secured by the pa

per amd indorsement as collateral,

is ordinarily a question of fact. Stolze

v. Bank of Minnesota. 69 N. W. Rep.

813.

STATUTE OF LIMITATIONS—DIS

ABILITY—INSANITY.

Disability which will arrest run

ning of the statute must exist at the

time the cause of action accrues. No

subsequent disability, not even insan

ity, will impede it. Kelly v. Gallup,

69 N. W. Rep. 812.

VENDOR AND VENDEE—INTER

EST OF WIFE AS INCUM

BRANCE.

A contimgent right of dower is an

incumbrance on land previously con

veyed by the husband alone, within

the covenant against incumbrances;

and t"is rule has not been changed by

the fact that estates in dower eo no

mine have been abolished, and there

has been substituted in this state, in

lieu thereof, a life estate in the home

stead of the husband, and title In' fee

to an undivided one-third of other

lands. Crowly v. C. N. Nelson Lumber

Co., 69 N. W. Rep. 321.

—DUTY OF HUSBAND.

The obligation to remove this incum

brance remains upon a husband who

has sold, and by deed with full cove

nants of warranty has conveyed

lands, without having his wife

join in the execution of such convey

ance. Crowly v. C. N. Nelson Lum

ber Co., 69 N. W. Rep. 321.

—FRAUD.

When a party to whom such lands

have been subsequently conveyed se

cures the execution and delivery of an

other deed from the husband, in which

his wife joins, the transaction is not

to be treated as a purchase of the

land; and the rules of law respecting

fraudulent representations or conceal

ments in such a purchase have only a

limited application to it. Held, in this

action, which was brought by a hus

band and wife to set aside a quit-claim

deed made by them to one of the de

fendants, upon the ground of fraudu

lent representaitons and concealments,

that findings of ract to the effect that

the husband had previously sold, and

by deed containing full covenants of

warranty (in which deed the wife did

not join) had conveyed the land in

question to a third party, who subse

quently sold and conveyed the same

to such defendant; and, further, that

no reason had been shown for setting

aside the quit-claim deed—were war
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ranted by the evidence. Crawly v. C.

N. Nelson Lumber Co.. 69 N. W. Rep.

321.

ABSTRACTS OF RECENT

CASES.

ATTACHMENT —FRAUDULENTLY

OBTAINING CREDIT.

A strict construction of the statute

authorizing a warrant of attachment

against one who makes a false state

ment in writing to obtain credit is

adopted in Penoyar v. Kelsey (N. Y.)

34 L. R. A. 248, where it is held that

such a statement will not be ground

of attachment in favor of a creditor

who had no knowledge of it until after

he had given the credit. S. C. 44 N.

E. 788.

CONFLICT OF LAWS—INJURY TO

EMPLOYE.

The Mississippi Constitution, which

precludes the defense to an action for

an employee's injury that he knew of

the defective or unsafe character of

the machinery or appliances by which

he was injured, is enforced by the Fed

eral court in Tennessee in the case of

Illinois Cent. R. Co. v. Ihlenberg (C.

C. App. 6th C.) 34 L. R. A. 393, when

the injury was received in Mississippi,

since the provision is simply a varia

tion from, and not repugnant to, the

law of Tennessee. S. C. 75 Fed. 873.

CONSTITUTIONAL LAW — LEGIS

LATIVE POWER—OFFICERS.

The power to designate the local au

thority who shall appoint local officers,

given to the legislature by the New

York Constitution when their election

or appointment is not otherwise pro

vided for by the Constitution, is held,

in Rathbone v. Wirth (N. Y.) 34 L. R.

A. 408, not to justify a statute pro

viding that the police board of the

city of Albany shall consist of four

commissioners, of whom two shall be

long to the political party having the

highest representation in the common

council, and the other two to the par

ty having the next highest represen

tation therein, and that each member

of the council shall be entitled to vote

for only two of such officers. The mi

nority which is thus given power to ap

point two of the commissioners is held

not to constitute city authority within

the meaning of the Constintion. S. C.

45 N. E. 15.

—EX POST FACTO LAW.

A satute denying to convicts under

sentence for a second offense the same

deductions from their sentence for

good behavior that are allowed to oth

er convicts is held, in Re Miller (Mich.)

34 L. R. A. 398, not to be ex post facto

as applied to the punishment of an

offense subsequently committed, al

though the offender had been convict

ed of his first offense before the pas

sage of the act. With the case are col

lected the numerous authorities on the

subject of the enhancement of the pen

alty of crimes when committed by ha

bitual criminals or prior offenders. S.

C. 68 N. W. 990.

—PASSAGE OF LAW — OLAIM A-

GALNST STATE.

A mere concurrent resolution of the

legislature to which the executive ap

proval is not affixed as in case of a

statute, although it is passed upon the

governor's recommendation to ratify

his appointment of an agent for the

state, and expressly directs him to al

low a certain compensation, is held, in

Mullan v. State (Oal.) 34 L. R. A. 262,

not to constitute an "express authori

ty of law" within the meaning of a

constitutional provision requiring such

authority as the basis for a claim

against the state, and also providing

that "no law shall be passed except by

bill." S. C. 46 Pac. 670.

—EMI NENT DOMAlN—RA ILROAD.

A railroad charter to extend from a

certain town past a sawmill, through

rough, mountainous, timbered, and

sparsely settled country, to the middle

of a certain section of lands of the

United States, without going near any

other town, city, or settlement or oth

er railroad, but which has been built

only from the sawmill, about 2 miles

from the town, for 5% miles into the

timbered region, and has no freight or

passenger depots, passenger coaches,

or other ears except trucks, and has

never charged passengers any fare—

is held, in Bridal Veil Lumbering Co.

v. Johnson (Or.) 34 L. R. A. 368, to be

a public way for which eminent do

main may be exercised, where it is

not shown that it was intended sim

ply as a togging road, but every one
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baying occasion to use it as a passen

ger or for the transportation of freight

has a right to require the service. S.

C. 46 Pac. 790.

—COMPENSATION—PAYMENT IN

TO COURT.

Payment into court of an award of

viewers from which an appeal is tak

en by the property owners is held, in

Harrlsburg, C. & C. T. R. Co. v. Har-

risburg & M. E. R. Oo. (Pa.) 34 L. R. A.

439, to be insufficient to satisfy a con

stitutional provision for just compen

sation to be "paid or secured before

the taking, injury, or destruction" of

property in eminent domain cases. S.

C. 35 Atl. 850.

DAMAGES—PROVINCE OF JURY.

An instruction that plaintiff is "enti

tled" to exemplary or punitory dam

ages if the injury for which the action

was brought was malicious is held, in

Robinson v. Superior Rapid Transit R.

Co. (Wis.) 34 L. E. A. 205, to he er

roneous on the ground that such dam

ages cannot be claimed as matter of

law, but only in the discretion of the

jury. S. C. 68 N. W. 061.

ELECTIONS—CONVENTIONS.

An assemblage of twenty-one per

sons representing only one-fourth of

the precincts of a single county, whc

met without any call for a convention,

or any notices except by word of

mouth, or any election as delegates, or

any credentials, and immediately as

sumed to form a Dew party and or

ganize themselves into a county con

vention was denied recognition In

State, ex rel. Metcalf, v. Johnson

(Mont.) 34 L. R. A. 313, either as a

state convention or as a county con

vention whose nominees could be al

lowed to apear on the official ballot.

S. C. 46 Pac. 440.

INSANITY — DISPOSITION OF

PROPERTY.

The lunacy of a man which begins

after he has placed his daughter and

her husband in possession of land,

stating they are to hold it during his

life, and telling them of the fact that

he has devised it to her, is held, in Pot

ter v. Barry (N. J.) 34 L. R. A. 297, to

be Insufficient to defeat the right of

the daughter to continue in the pos-

session of the premises, although the

lunatic's guardian notifies her and her

husband to surrender them; but their

possession will be protected In a court

of equity so as to give effect to the

purpose of the father as expressed

during his sanity. A note to this case

reviews the decisions on the use of a

lunatic's property to carry out his pre

sumed wishes, or to fulfill his equita

ble obligations in the absence of a le

gal liability. S. C. 33 Atl. 455.

JUDGMENT—PRIVITY—SURETY.

The payment of a judgment against

a railroad company for damages, after

its affirmance on appeal, by the surety

on a supersedeas bond who signed it

when there was a mortgage in exist

ence on which no default had been

made and when the railroad company

was apparently solvent, is held, ii:

Whitely v. Central Trust Co. (C. C.

App. 6th C.) 34 L. R. A. 303, to give

him no preference over the mortgage,

although the bond may have benefit

ted the mortgagees by preventing a

levy on the railroad, which might have

been detrimental to them. S. C. 76

Fed. 74.

MORTGAGE—TAXES.

A stipulation in a mortgage that the

mortgagor shall pay within the time

presciihed by law all taxes upon the

premises is held. In Fuller v. Kane

(Mich.) 34 L. 15. A. 308, insufficient to

make the mortgagor liable for all

taxes in case of the subsequent pas

sage of a law requiring the mortgagee

to pay those which are properly levia

ble against his Interest. S. C. 68 N.

W. 267.

NEGLIGENCE — EXPLOSION OF

BOILER—REPAIRS.

No time for repairs after knowledge

of the unsafe condition of a locomo

tive boiler is allowed in Louisville, N.

A. & C. R. Co. v. Lynch (Ind.) 34 L.

R. A. 293, in order to excuse a rail

road company for injury to a person

near the railroad, caused by the explo

sion of the boiler, if the explosion

-could have been avoided by discontin

uing the use of the locomotive. S. C.

44 N. E. 997.

NUISANCE — STATUTORY AU

THORITY.

A dam authorized by statute to raise

water in a river for a public canal,

and, if necessary, to use private prop

erty to require such right of way

therefor in* the manner provided by
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law, is held, In Leltesey v. Columbia

Water Co. (S. C.) 34 L. R. A. 215, not

to constitute a nuisance; but the set

tlement of damages for flooding lands

le to be made under the eminent do

main law. S. C. 25 S. B. 744.

PRINCIPAL AND SURETY—SUR

RENDER OF NOTE.

A surety on a note which is surren

dered for a renewal note secured by a

mortgage which proves to be invalid

as an illegal preference under the in

solvency law is held to be released

by such surrender, notwithstanding

the invalidity of the mortgage, at least

if the holder knew of the maker's in

solvency when the transaction oc

curred. Fredericktown Sav. Institu

tion v. Michael (Md.) 33 L. R. A. 628.

The authorities on the liability of

obligors as affected by a renewal or

substitution of the obligation are

found in a note to this case. S. C. 32

Atl. 340.

PROMISSORY NOTE—BONA FIDE

HOLDER.

The fact'that the president of a cor

poration presents its negotiable note

signed by him as security for a loan

to himself or to a firm to which he be

longs is held, in Cheever v. Pittsburg,

C. & L. E. R. Co. (N. Y.) 34 L. R. A.

69, not to be sufficient to prevent the

person who takes it from him from

claiming as a bona fide holder, where

the note was payable to a third per

son who had indorsed it. S. C. 44 N.

E. 701.

RAILROADS — JUDGMENT FOR

PERSONAL INJURIES — MORT

GAGE—PRIORITY.

The most important, if not indeed

the first, case to decide that judgment

for personal injuries on account of the

negligence of a railroad company will

be given preference over a pre-existing

mortgage when the road goes into tut?

hands of a receiver is that of Green v.

Const Line R. Co., (Ga.) 33 L. R. A.

806. A case on the other side of the

question is St. Louis Trust Co. v. Riley

(C. C. App. 8th C.) 30 L. R. A. 456,

which denied such preference to a

claim for damages caused by negli

gence of n street-railway company. S.

C. 24 S. E. 814. 70 Fed. 32.

—FIRES-JURISDICTION.

An action for damages alleged to

lhave been occasioned by the negli

gence of a railway company in setting

fire to and burning fences and causing

damages to pasture land and to a crop

of unmatured cotton was held, In Bag-

ley v. Columbus Southern R. Co. (Ga.)

34 L. R. A. 286, to be outside of the

jurisdiction of a justice's court because

it was an action for damages to realty.

S. C. 25 S. E. 638.

STREET RAILWAY — RIDING BI

CYCLE BETWEEN TRACKS.

A person riding between the rails of

an electric street railway upon a bi

cycle is held, in Everett v. Los An

geles Consol. Elec. R. Co. (Osi.) 34 L. R.

A. 350, to be chargeable with the duty

of looking out for and endeavoring to

avoid danger from the electric cars;and

the motorman seeing him is held en

titled to assume up to the last moment

that the rider will turn out of the way

by increasing his speed or turning

aside to avoid the danger. S. C. 46

Pac. 880.

TAXATION — CATTLE FOR EX

PORT.

The intent of dealers in cattle to ex

port part of them, and the fact that

they do export about two-thirds of all

which they 'handle, are held, in Myers

v. Baltimore County Comrs. (Md.) 34

L. R. A. 309, insufficient to prevent the

taxation of the cattle to the average

amount that tftie dealers have on hand.

S. C. 35 Atl. 963.

—MONEY OF NON-RESIDENT ON

DEPOSIT.

Money of a non-resident deposited

by him in a bank in the state, although

mingled in a trust fund in an account

opened by hint as trustee is held, in

Re Houdayer's Estate (N. Y.) 34 L. R.

A. 2:{5, to constitute "property within

the state" within the meaning of the

New York transfer tax act, which in

cludes property of a non-resident de

cedent if within the state. S. C. 44 N.

E. 718.

TRIAL — PERSONAL INJURY -

MEASURING LEG.

The measurement in the presence of

the jury of a woman's foot and ner leg

6 inches above the ankle, is neld, in

Hall v. Manson (Iowa) 34 L. R. A. 207.

to be a right which the court must

allow, when there is a direct conflict

as to such measurement by the medi

cal men called by the respective par

ties, at least if the witness herself does

not object. S. C. 68 N. W. 823.
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THE JOURNAL'S NEW HOME.

-The publisher of the Minnesota

Law .Tonrnnl. Frank P. Dufresue, in

order to nccouunoilnte his growing

publishing nnd law book business hns

removed his store nnd office from 85

Knst Fourth street to M nnd 35 Na

tional German American Bnnk Build

ing.

He cordially invites nil of the Jour

nal's subscribers, as well ns all of his

former patrons, to call on him in his

new and handsome quarters and

judge for themselves whether he will

not be better able in the future to meet

their many wants in the literary and

law book line. "Nothing succeeds like

success."

In the future all communications con

cerning (he Journal should be sent to

the Inst mentioned address.

THE MONTHLY MINNESOTA DiGEST.

In the next number of the Journal

the cases filed during the present term

of the Supreme Court will be reached

-In our monthly digest. So far some

one hundred nnd twenty-five enses

hnve been digested in the January,

February, March, April and May is

sues, nnd the work has progressed far

enough for our subscribers to test its

usefuiness. In a recent number of

the National Corporation Reporter it

nsked its subscribers if they were

"read'img the corporation) digest" that
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appeared weekly in that publication,

but we do not think it necessary to

address such a question to our read

ers as to the "Digest of Minnesota

Decisions" we are furnishing them.

We would, however, be pleased to

learn from them what they think of

tills feature of the Journal.

POWER OF CONGRESSIONAL INVES

TIGATING COMMITTEE TO PUNISH

RECALCITRANT WITNESS.

The Supreme Court of the United

States, on Monday, April 21, denied

the application of Elverton R. Chap

man, the New York stock broker, con

victed under an indictment charging

him with refusing to answer questions

propounded by the Senate investigat

ing committee, for a writ of habeas

corpus and for a writ of certiorari.

The opinion is by Mr. Chief Justice

Fuller, and holds that the Senate, un

der its constitutional right to censure

and expel members, had the right to

investigate any alleged misconduct on

the part of Senators, and to compel

witnesses to give testimony in aid of

such investigation. "The subject-mat

ter, as affecting the Senate," says the

court, "was within the jurisdiction of

the Senate. The questions were not

intrusions into the affairs of the cit

izens; they do not seek to ascertain

any facts as to the conduct, methods,

extent, or details of the firm in ques

tion, but only whether that firm, con

fessedly engaged in buying and selling

stocks, was employed by any Senator

to buy or sell for him any of that stock

whose market price might be affected

by the Senate's action. We cannot

regard these questions as amounting

to an unreasonable search into the pri

vate affairs of the witness simply be

cause he may have been in some de

gree connected with 1 he alleged trans

actions and as investigations of this

sort are within the power of the two

houses, they cannot be defeated on

purely sentimental grounds." The

questions propounded were entirely

pertinent to the matter under investi

gation; nnd no question as to what

the Senate might do as the result of

the investigation was involved. It is

plain that negative answers would

hnve tended to clear the Senate of

what were regarded as offensive im

putations, while affirmative answers

might hnve led to further action by

the Senate within its constitutional

powers.

The investigation, the court holds,

was entirely within the constitutional

powers of the Senate. The right to

expel extends to all cases where the

offense is such as in the judgment of

the Senate is inconsistent with the

trust and duty of a member, and the

resolutions under which the inquiry

was conducted indicated that the

transactions referred to were deemed

by the Senate reprehensible and de

serving of condemnation and punish

ment. The court held also that the

refusal to answer questions was not

only a contempt of that body, but that

it was also an offense against the

United States. Congress possessed the

constitutional power to enact a stat

ute to compel the attendance of wit

nesses, and to compel them to make

disclosures of evidence to enable the

respective bodies to discharge their

legitimate functions; and it was to

effect this that the act of 1857 was

passed; but this act did not consti

tute a delegation of the power to pun

ish for contempt. While it was true

that two offenses might be involved

it was improbable that in any case

accumulative penalties would be im

posed, whether by imposing penalties

merely, or of eliciting the answers de

sired. But, added the court, "it was

quite clear that the contumacious wit

ness is not subjected to jeopardy

twice for the same offense, since the

same act may be an offense against

one jurisdiction and also against an

other; and indictable statutory of

fenses may be punished as such while

the offenders may likewise be subject

ed to punishment for the same acts as

contempts, the two being capable of

standing together."—Washington haw

Reporter.

MODIFICATIONS OF THE RULE IN

MUNN v. ILLINOIS.

Many text-writers speak of the modi

fications, made by the Supreme Court

of the United States, to the rule laid

down in the pioneer case of Munn v.

Illinois, !M U. S.. 113, which asserted

the power of legislative bodies to regu

late and fix prices.

A judicial expression on the subject
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will be found In Southern Pacific Co.

v. Board of Railroad Commissioners,

78 Fed. Rep., 236, opinion by Circuit

Judge McKenna. He considers that

Stone v. Wisconsin, 94 U. S., 181; Rug-

gles v. Illinois, 108 U. S. 526, followed

the rule in Munn v. Illinois, and were

affected by Ms error, to-wlt: that the

power of regulation of rates was unlim

ited in the legislature and hence it

could be exercised, although not as-

pressed in the charter of the corpora

tion under the reserved right of

amendment.

The assertion of this power was lim

ited first, by cautious expressions,

such as in Waterworks v. Schottler,

110 U. S., 347, and the Railroad Com

mission Cases, 116 U. S., 307, then by

confident contrary annunciations, as in

the Minnesota case, 134 U. S. 114. Fin

ally in the Minnesota case the Supreme

Court definitely modified Munn v.Illino-

is, and confined the power of regulation

to that, which is just and reasonable,

giving to the courts the ultimate pow

er of review, and holding that any en

actment which takes away this, of

fends the Constitution of the United

States, by depriving the corporation

of its property without due process of

law, and of the equal protection of the

laws. By many decisions, rendered

since, this view has become the settled

law.

It will be remembered that Munn v.

Illinois was a case concerning the re

duction of warehouse rates, and two

propositions were established therein;

(1) that of the power of the State to

regualte property devoted to a public

use; (2) that the exercise of this power

was a legislative and not a judicial

prerogative, without review by the ju

diciary; (3) that the settled rates of

charges could remain fixed, although

unreasonable, and that the only relief

is in justice of the people, expressed

through another legislature.

The controversy over the extent

of the overruled doctrine of Munn

v. Illinois is still undecided. The

first proposition as to the power

of the State has not been overruled;

the second, as to its right of exercise,

without judicial review, has been over

ruled, and the relation of common car

riers and the State established in ex

cellent equipoise. The power of the

State stops at injustice, just as do the

rights of the railroad. The State may

not fix an unreasonably low rate, but

it may prevent a railroad from fixing

one unreasonably high, for if the law

gives a railroad privileges, it also ex

acts from it duties to serve all faith

fully, at reasonable charges, and with

out favor or discrimination.

The assertion of power in the State,

even with the creations of its own

will, was restricted by Mr. Justice

Field, in the Railroad Tax Cases, 13

Fed., 722, wherein he said that the

power must be exercised in subordin

ation to the inhibitions of the National

Constitution, a doctrine held by Judge

McKenna to be "rational, consistent,

safe, giving to property, and all in

terests in it, protection against an ar

bitrary will and not denying or dissi

pating the safeguards of the Constitu

tion by refined and metaphysical dis

tinctions."

Mr. Justice Waite in the Railroad

Commission Cases, clinched the argu

ment by holding that the power of

regulation is itself not without limit.

This power to regulate is not a power

to destroy, and limitation is not the

equivalent to confiscation. "Under

pretense of regulating fares and

freights, the State cannot require a

railroad corporation to carry persons

or property without reward; neither

can they do that which, in law,

amounts to the taking of private prop

erty for public use, without just com

pensation, or without due process of

law."—National Corporation Reporter.

COERCION THROUGH PROCURING

DISCHARGE I- ROM EMPLOYMENT.

We believe that the quite decided

weight of opinion, in the profession

and outside of it, has approved of the

decision of the Supreme Court of Mas

sachusetts in Vegelahn v. Guntner, 44

N. B. R., 1077. It was therein held

that the maintenance of a patrol of

two men in front of plaintiff's premis

es, in furtherance of a conspiracy to

prevent, whether by threats and intim

idation or by persuasion and social

pressure, any workman from entering

into, or continuing in his employment,

would be enjoined.

There has, however, been some ad

verse comment upon that decision In
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periodicals of excellent standing. The

theory of hostile criticism, as stated

in the dissenting opinion of Judge

Holmes, and amplified by editorial

comment, is that a controversy of the

kind involved was outside of the le

gitimate purview of the law courts;

that such controversy represented one

phase of a great industrial evolution,

or revolution, now in progress; and

that it was the duty of the courts to

keep hands off when novel questions

arose, in order that economic and so

cial forces might adjust themselves.

While the courts, of course, should not

officiously interpose in matters of in

dividual or confederate concern, in our

judgment it would be shirking an es

sential function of tribunals of justice

to decline jurisdiction in labor con

troversies simply because novel phases

of fact arise.

It is in the highest degree important

that the courts protect fundamental

rights and impartially enforce them as

to all parties and classes. The courts

have, therefore, quite unanimously

condemned boycotts of many and vari

ous kinds, because they tend to do

away with freedom of competition and

personal liberty and security in gen

eral. Attempts by one person or an

organization of persona to coerce an

other person, by affecting his stand

ing or relations with a third person,

are held unlawful. If the boycott

principle were countenanced by the

courts and permitted to grow into a

regular rule of procedure, there could

be no safety for individual liberty of

conduct and contract against the des

potism of industrial associations and

cliques.

The decision of the New York Court

of Appeals in Curran v. Galen (46 N. B.

Rep. 297, March 9, 1897), is very con

sistently in line with the Massachu

setts case above referred to, and the

general judicial attitude toward in

dustrial controversies. It appeared

that plaintiff, who had been discharged

from employment by a brewing com

pany, brought an action for damages

against the defendants for conspiring

and confederating together to procure

his discharge and prevent him from

obtaining employment. The defend

ants in their answer alleged as a de

fence that they were members of a

Workingman's Assembly, Knights of

Labor, which had an agreement with

a Brewing Association, composed of

the brewing companies, that all their

employees should be members of the

assembly, and that no employe should

work for a longer period than four

weeks without becoming a member;

that what the defendants did in ob

taining the plaintiff's discharge was as

members of the assembly and in pur

suance of this agreement upon his re

fusing to become a member.

Plaintiff demurred to this defence,

and it was held that the same was in

sufficient in law, and that the demur

rer should be sustained. The Massa

chusetts case above referred to con

cerned a controversy between an em

ployer and employees. The New York

case affects the right of an employee

himself as against a Workingman's

Assembly; but the same fundamental

principle underlies both decisions. The

following language from the opinion

of the New York Court of Appeals fe-

licitiously presents the claim of indi

vidual liberty, which, as above inti

mated, everything in the nature of a

boycott tends to subvert:

"Every citizen is deeply interested

in the strict maintenance of the con

stitutional right freely to pursue a law

ful avocation, under conditions equal

as to all, and to enjoy the fruits of his

labor, without the imposition of any

conditions not required for the gen

eral welfare of the community.

"The candid mind should shrink

from the results of the operation of

the principle contended for here: for

there would certainly be a compulsion,

or a fettering, of the individual, glar

ingly at variance with that freedom in

the pursuit of happiness which is be

lieved to be guaranteed to all by the

provisions of the fundamental law of

the State. The sympathies, or the fel

low feeling which, as a social principle,

underlies the association of working-

men for their common benefit, are not

consistent with a purpose to oppress

the individual who prefers by single

effort to gain his livelihood. If or

ganization of workingmen is in line

with good government, it is because it

is intended as a legitimate instrumen

tality to promote the common good of

its members. If it militates against
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the general public interest, if its pow

ers are directed toward the repression

of individual freedom, upon what prin

ciple shall it be justified?"—N. Y. Law

Journal.

POWER OF APPKM.ATE COURT TO

SET ASIDE VERDICT ON GROUND

OF EXCESSIVE DAMAGES.

The case of Smith v. Times Pub

lishing Co. et al., 178 Pa. 481 (decided

Jan. 4, 1897), was the occasion of the

first exercise by the Supreme Court of

Pennsylvania of the authority vested

in it by the Act of May 20, 1891, Sec.

2, to "order a verdict and judgment set

aside, and a new trial had." The

plaintiff had obtained a verdict of $45,-

000 in an action of trespass for an al

leged libel published in the Times, and

on a refusal to grant a rule for a new

trial, the defendants had appealed as

signing for error, inter alia, that the

verdict was excessive. The judges

were unanimous for reversal but dif

fered considerably in their views.

Mr. Justice Mitchell rested the right

of the Supreme Court to review the

action of the jury directly upon the

above mentioned Act, and as it was

attacked as being in violation of the

constitution of Pennsylvania, that

"trial by jury shall be as heretofore

and the right theroef remain invio

late," he examined the jury system to

determine what are its essential feat

ures. He decided that "the Act of

1891 makes no change In the trial it

self, nor does it deny the right. All

that it does is to provide for another

step between verdict and final judg

ment, of exactly the same nature and

the same effect as the long-establlshd

power of the lower courts. The au

thority of the common pleas in the

control and revision of excessive ver

dicts through the means of new trials

was firmly settled in England before

the foundation of this colony, and has

always existed here without challenge

under any of our constitutions. • • *

The Act of 1891 vests a further power

of revision, of the same nature, in this

couri * * * It is a power of review

only, before final judgment, and does

not violate the right to a jury trial or

even interfere with it in the particular

case more than was or might have

been done by the court below."

Mr. Justice Williams also reviewed

the history of trial by jury and came

to the conclusion that the appellate

court as well as the trla. court pos

sessed the power of setting aside an

erroneous verdict. He said that this

method of granting a new trial had

superseded the more summary process

by way of fine and imprisonment of

the jury, which irself was the suc

cessor of a direct proceeding against

the members of the jury to attaint

them for their false verdict. "The

exercise of this power was then

thought to be in aid of trial by jury."

"This practice, with which the colo

nies were familiar, has continued in

the courts of the states and of the

United States in some form down to

the present time, and is as indispensa

ble to the proper administration of jus

tice now as it was in the days of Lord

Mansfield." His Honor then stated

that the tendency of modern times had

been to restrict the exercise of this

power of review on the part of the

Supreme Court to cases where it was

alleged that the trial court had abused

its discretion as to granting or refus

ing a new trial, and it would not exer

cise this right upon an appeal with

out such allegation; that as suitors

were disinclined to allege such abuse

on the part of the trial court, this pow

er was not often invoked, but that "the

Legislature of this state seems to have

been of the opinion that the power of

revising the exercise of discretion is

not only constitutional but desirable."

He further said that "in the Supreme

Court of the United States the power

of an appellate court to reverse and

order a new trial for excessive dam

ages is recognized." In support of

this positon he cited Kennon v. Gil

mer, 131 U. S. 22 (1888); Hopkins v.

Orr, 124 U. S. 510 (1887); Arkansas

Cattle Co. v. Mann, 130 U. S. 69 (18S8).

A careful examination of these cnses

will. it is believed, show that they do

not sustain this statement. In Ken

non v. Gilmer, 131 U. S. 22 (1888). the

only question before the court was

whether the Supreme Court of the ter

ritory of Montana acted correctly in

ordering a judgment to be reduced by

almost one half and then affirming it

for that amount. Mr. Justice Gray

said that the Seventh Amendment of

the Constitution of the United Sates
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was in force in the territory; that in

accordance therewith the Code of Civil

Procedure of Montana provides that

"an issue of fact must be tried by a

jury, unless a jury trial is waived, or

a reference is ordered by consent of

the parties;" and that that code au

thorized the court in which a trial is

had, or the Supreme Court of the ter

ritory on appeal, to set aside a verdict

and grant a new trial "for excessive

damages appearing to have been given

under the influence of passion or pre

judice." He then expressed himself

as follows: "Under these statutes, as

at common law, the court, upon the

hearing of a motion for a new trial,

may, in the exercise of its judicial dis

cretion, either absolutely deny the mo

tion, or grant a new trial generally, or

it may order that a new trial be had

unless the plaintiff elects to remit a

certain part of the verdict, and that,

if he does so remit, judgment be en

tered for the rest: Hopkins v. Orr,

124 U. S. 510; Arkansas Cattle Co. v.

Mann. 130 U. S. 69."

This statement as to the powers

which the court of the Territory might

exercise under the Code was clearly

obiter dictum, and further, the eases

which the learned Justice cites in sup

port of his views are not at all in

point. Hopkins v. Orr, supra, decided

that the Supreme Court of New Mex

ico was authorized to affirm the judg

ment rendered by the District Court

upon the general verdict for the plain

tiffs, and to make its affirmance con

ditional upon the plaintiffs' remitting

part of the interest awarded below,

since it appeared from the record that

the computation of interest had been

usurious. Arkansas Cattle Co. v.

Mann, supra, decided that if the trial

court makes the decision of a motion

for a new trial depend upon a remis

sion of the larger part of the verdict,

this is not a re-examination by the

court of facts tried by the jury in a

mode not known at the common law;

and is not a violation of the Seventh

Amendment.

Since the Seventh Amendment is In

force in the Territories, their statutes

would be pronounced unconstitutional

if they really purported to confer the

power on their appellate courts which

they are said to do in the obiter re

marks of Mr. Justice Gray, quoted

supra, for the federal Supreme Court

has always consistently declined to ex

ercise the power to re-examine the

findings of the jury as opposed to the

Seventh Amendment: see Parsons v.

Bedford, 3 Pet, 433 (1830); The Jus

tices v. Murray, 9 Wall. 274 (1869); In

surance Co. v. Comstock, 16 Wall. 258

(1872); R. R. Co. v. Fraloff, 100 U. S.

24 (1879); Wabash R. R. Co. v. Mc-

Daniels, 107 U. S. 454 (1882); Wilson

v. Everett, 139 U. S. 616 (1890); Aetna

Life Ins. Co. v. Ward, 140 U. S. 76

(1890); Erie R. R. Co. v. Winter, 143

U. S. 60 (1891). Those statutes are

open, however, to a narrower construc

tion, namely, that they only declare

the power of the appellate court to re

verse or modify the judgment. of the

lower court for errors appearing on the

record. Mr. Justice Williams evident

ly considered the obiter dictum of Mr.

Justice Gray to be the decision of the

court in Kennon v. Gilmer, supra, and

then followed the learned federal

judge in citing the two cases relied on

by him.

The narrower construction of the

acts of the Territories, suggested

above, was applied by Mr. Justice

Sterrett to the Pennsylvania Act of

1891. He thought that the Supreme

Court had never had the power to re

examine findings of fact and that the

Legislature had indicated no intention

in the Act of 1891 to confer it. He

considered the Act merely declaratory

of powers that could have been exer

cised without it, and, therefore, en

tirely constitutional. He was in fa

vor of reversing on the ground that

there had been a manifest abuse of

discretion on the part of the court be

low.

Mr. Justice Dean was thoroughly op

posed to tampering with the verdict

of the jury. He urged the objection

that an appellate court is not in a

position to tell what the jury should

have done since, unlike the trial court,

it has not heard the testimony upon

which the verdict is founded. He

thought that at common law the power

of revision of verdicts had been con

fined to the trial court, and was only

rarely exercised, while in Pennsylva

nia it had never been claimed or used

by the Supreme Court. In support of
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the latter part of that statement he

cited the following cases: Ross v. Rit-

tenhouse, 2 Dallas, 160 (1792); Moser v.

Mayberry. 7 Watts, 12 (1S38); Gaskell

v. Morris, 7 W. & S. 32 (1844); Hamet

v. Duudass, 4 Pa. 178 (1846); Faunce

v. Leslie, 6 Pa. 121 (1847); Pa. R. R.

Co. v. Allen, 53 Pa. 276 (1866); Pa. R.

R. Co. v. Goodman, 62 Pa. 329 (1869);

Gray v. Commonwealth, 101 Pa. 380

(1882); R. R. Co. v. Spinker, 105 Pa.

142 (1884); McKenney v. Fawcett, 138

Pa. 344 (1890).

In the face of this line of authorities

it would seem difficult to escape the

conclusion that it was the settled opin

ion of the court, prior to 1891, that it

did not have he power now in dis

pute. The learned Justice then said

that when there have been several con

stitutions in a state, the nature and ex

tent of the right of trial by jury must

be determined by the practice before

the last one, and he referred to Byers

& Davis v. Com.. 42 Pa. 89 (1862);

Wynehamer v. The People, 13 N. Y.

378 (1856); Trigally v. Mayor, 6 Cold.

(Tenn.) 382 (1869). If, then, this be

the meaning of the words "trial by

jury shall be as heretofore," and the

Act of 1891 be construed to give this

power to the Supreme Court, which is

prohibited by the constitution, Mr. Jus

tice Dean has made out a strong case

against the statute. But, in the first

place, it can be contended that the

provision in the present constitution re

ferred back to the state of things ex

isting in England before any of

the Pennsylvania constitutions were

adopted, and the fact that the language

of the constitution of 1776 was "trials

by jury shall be as heretofore" and that

of the constitutions of 1790 and 1838

was identical with that in the present

constitution, lends plausibii.ty, to say

the least, to the argument. If this po

sition be admitted it becomes import

ant to find, out what was the rule at

common law, and on this point Story,

J.. says in Parsons v. Bedford, 3 Pet.

433 (1830) : "The only modes known to

the common law to re-examine such

facts, are the granting of a new trial

by the court where the issue was tried,

or to which the record was properly

returnable; or the award of a venire

facias de navo, by an appellate court,

for some error of law which inter

vened in the proceedings." See, also.

Miller, Constitutional Law, 495, and

cases cited. In the second place, there

remains the narrower construction of

the Act, already referred to, and to

wards which Mr. Justice Dean himself

inclined, by which the Act is regarded

as merely declaratory and, therefore,

constitutional.

In the following states there are

statutory provisions similar to the

Pennsylvania Act of 1891: Wisconsin,

Minnesota, Misosuri, Kansas, Arkan

sas, Indiana, Nebraska, Iowa; and

their courts have all exercised without

coment or discussion the power of re

vision conferred on them,—see: Wa

terman v. Chicago & Alton R. R., 82

Wis. 613 (1892); Gunderson v. North

western Rlevator Co., 47 Minn. 161

(1891); Haynes v. Trenton, 108 Mo. 123

(1891); Upcher v. Oberlender, 50 Kan.

315 (1S93); Fordyce v. Jackson, 56 Ark.

594 (1S92); R. R. Co. v. Sponier, 85

tnd. 165 (1882); Orleans Village v. Per

ry, 24 Neb. 831 (1888); Cooper v. Mills

Co., 69 Iowa, 35 (1886).

It remains to be noted that the pro

vision of the Seventh Amendment that

"no fact tried by a jury shall be other

wise re-examined in any court of the

United States than according to the

rules of the common law" lays stress

on the findings of the jury, while the

provision of the Pennsylvania consti

tution only preserves the institution of

trial by jury and the right to it; there

is thus great force in the position of

Mr. Justice Mitchell, supra. It need

hardly be added that the Seventh

Amendment only applies to courts of

the United States so that the states

can adopt any provisions that they

see fit in regard to trial by jury in

civil cases.

In view of this difference of opinion

between the courts of the states and of

the United States, it will probably be

thought that the Supreme Court of

Pennsylvania has assumed and exer

cised a dangerous power, and that Mr.

Justice Dean was justified in recalling

the familiar maxim that "Hard cases

make bad precedents."—American Law

Register and Review.

THE DEATH PENALTY IN THE

UNITED STATES.

The bill introduced by Representa

tive N. M. Curtis of New York, "to re

duce the cases in which the penalty
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of death may be inflicted," has now be

come a law. Roughly summarized, it

abolishes the death penalty as to all

crimes within the jurisdiction of the

Federal Courts, except treason, mur

der, rape and capital offenses enumer

ated in the articles of war for army

and navy, and even In murder and

rape cases a jury is permitted to quali-

f3' its verdict of guilty by adding

"without capital punishment," the

penalty then being changed to life im

prisonment at hard labor. The report

of the House Judiciary Committee car

ries an appendix, in which are grouped

the fruits of a painstaking inquiry of

Mr. Curtis into the state of the law

concerning capital punishment in all

civilized countries, from which he con

cludes that the United States "have

undoubtedly the bloodiest code in the

world."

The Federal statutes covering this

subject may be said to have been in

herited from the English criminal

code, and have undergone little change

in their century of existence. They

enumerated sixty offenses punishable

by death. One of President Jackson's

messages contains statistics which

show that, during the first thirty-seven

years of the Republic, conviction of a

crime easily capable of proof was not

hard to obtain, and that death was

pretty sure to follow conviction of

those crimes most revolting to public

sentiment. Thus we find that of thir

ty-nine persons tried for murder thir

ty-five were convicted and twenty-two

hanged; and of nine tried for treason

six were convicted and five hanged,

witnesses In such cases being presump

tively abundant and public sentiment

strong. On the other hand, of four

persons tried for rape, on./ one was

convicted, and he was hanged, con

clusive evidence of such a crime being

hard to get. but public sentiment very

strong. In the cases of crimes com

mitted on the high seas, we find the

differentiation following the same lines

yet more plainly: for murder, there

were three trials and two convictions,

both followed by death; for sinking a

vessel at sea, there was one trial, the

accused being convicted but pardoned:

while for piracy there is the remarka

ble record of sixty-seven trials, sixty-

six convictions and only eight execu

tions—a contrast which may be ex

plained by the fact that most of the

acts of piracy committed in those days

were phases of the slave trade, which,

though formally condemned by stat

ute, were winked at by the populace,

and hence commonly pardoned.

Coming down to very recent times,

we find, in a report from the Attorney-

General, that in the years 1890, 1891,

and 1892, of a total of 271 persons In

dicted in the United States courts for

murder, only sixty-three were convict

ed, and only thirteen of the convicts

put to death. In other words, taking

for our index the commonest of capital

offenses, and that which has preserved

in all epochs the most constant meas

ure of public abhorrence, we must

be struck with the great change

which had come over the opera

tion of the law; for the ratio of con

victions to trials had declined, in the

course of sixty-five years, from about

90 per cent. to 23, while the ratio of

executions to trials had declined dur

ing the same period more than 56 per

cent, to less than 4.

It was the steadily increasing dis

proportion between trials, convictions

and executions which convinced Mr.

Curtis that public sentiment has been

undergoing a marked change. A first

hasty glance at the figures might lead

one to Infer a lowering of the value

commonly set on human life, since the

penalty for taking it has been of late

so seldom enforced. Second thought,

however, will suggest the inquiry

whether the valuation has not risen,

rather, since the life even of a person

convicted of a heinous crime is con

sidered too precious to be taken by or

ganized justice itself, except in rare

instances.

These considerations led naturally

to the question whether a law which

recived apparently so feeble a support

from public sentiment was not worse

in its effect on social morals than no

law at all. The fling of a murderer

arrested several years ago, that "hang

ing is played out in New York," is oft

en quoted as proof that there ought to

be no more mistrials or acquittals or

pardons till the notion cheerished by

this fellow has been rooted out of the

minds of all his class. Some extrem
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ists have gone even to the point of

urging the extension of the death pen

alty to a larger list of crimes. But the

alternative suggestion is seldom

broached—that a moderate law rigidly

enforced may carry more terror to the

heart of the criminal than a rigid law

moderately enforced. Is it not the

absolute certainty of punishment,

of some sort rather than a mere

possibility of extreme punishment,

which takes the spirit of bravado out

of him? To the discussion of this

phase of the problem Mr. Curtis has

made an interesting contribution in

his collection of data concerning the

abolition of the death penalty for com

mon crimes in other countries and in

several of the United States.

From Brazil comes the report that

"capital punishment has been abol

ished for all crimes, and no increase

has been noted in criminal statistics;"

like reports come from Costa Rica,

Italy and Russla; while from Portugal

comes the statement that "the num

ber of homicides formerly punishable

by death has actually diminished since

the abolition of the death penalty in

1867." No reports as to the effect of

the change come from Guatemala,

Venezuela, or the fifteen cantons of

Switzerland, where the death penalty

has been abolished. On the other

hand, Colombia reports "a marked in

crease of atrocious crimes;" and a five

years' experiment of abolition in Ecua

dor appears to have resulted in so con

siderable an increase of crime that the

death penalty was restored for four of

fenses.

In only four of our States—Maine,

Michigan, Rhode Island and Wiscon

sin—has the death penalty been wholly

abolished. In the other forty-one

States it ranges in application from

one offense, as in Pennsylvania, to ten,

as In Georgia. No statistics are giv

en as to the resulting increase or de

crease of crime, but a record of the

number of legal executions of the

death penalty, and the number of

lynehings from 1890 to 1895, might be

supposed to throw some light upon the

general social influence of an ultra-rigid

criminal code. For instance, we re

duce these statistics to tabular form:

Lynch
Offenses Legal Exe ing

punishable by cution in in same
State. death. 6 years. 6 years.

.10 75 96

. 7 47 lie

7 32 104

. 7 17 7

.4 40 73

. 4 29 21

North Carolina. . 4 20 14

South Carolina . 4 47 84

Virginia 4 30 44

That too broad an inference must not

be drawn from this comparison is evi

dent from the fact that Mississippi,

though recognizing only one offense as

capital, has a record of thirty-two le

gal executions and ninety-eight lyneh

ings, while Michigan, without power

to Inflict the death penalty lawfully,

inflicted it lawlessly three times dur

ing the period under consideration. It

is obvious that differences In social or

ganization in the various sections of

the country must be taken into ac

count. Density and character of

population, race antagonism, and. In

the older communities, respect for tra

dition, are all important elements. A

hard and fast code, well adapted to

one part of the country, might prove

a failure in another. The Federal

statutes cannot, of course, recognize

sectional lines in prescribing penal

ties for crime. Hence the wisdom of

such an elastic system as the Curtis

bill proposes, whereby, in all save a

few instances, the degree of severity

with which a crime should be punished

for the best interest of society in any

particular district is left to the discre

tion of a jury of the vicinage.—Har

per's Weekly.

THE GREATER NEW YORK CHARTER.

The charter of Greater New York

provides for a mui icipal chamber in

two houses, constructed very much

like a state legislature. It places at

the head of the municipal government

a mayor elected for four years, with

a salary of $15,000 a year, who has the

appointing power and the veto power.

The mayor's appointing power, how

ever, is complete only for the first six

months of his term. The practical

work of city government is divided

among eighteen departments. At the
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head of a number of these departments

there are to be single commissioners,

while others, as for Instance the Park

Department and the Health Depart

ment, are Instructed to boards of sev

eral members. All these commission

ers are appointed by the mayor, and

his appointments require no ratifica

tion. The mayor cannot make sum

mary removals, however, except in the

first six months of his term. The

boards and commissioners have almost

unlimited authority over their respect

ive departments of administration.

The mayor's function, then, is to oc

cupy himself during the first six

months of his four-year term with

winding up and regulating the ma

chinery; after that, he can only look

on and let it work as it will without

practical power to intervene. The

financial authority under the charter

is vested in a Board of Estimate and

Apportionment, and not in the mu

nicipal assembly. The mayor, the

city attorney, the president of the

council, the head of the tax board,

and the city comptroller, constitute

this Board of Estimate and Apportion

ment, which makes the annual ap

propriations and fixes the annual tax

rate. Its work goes to the municipal

assembly, where no change can be

made except by way of disapproval;

and any reluctance to grant the

board's appropriations can be over

come by the mayor's check upon the

action of the assembly. It is the most

complex system ever seriously pro

posed anywhere.—From "The Progress

of the World," in May Review of Re-

viws.

UNPAID SUBSCRIPTIONS.

The Reporter of the Supreme Court

of Illinois publishes the advance sheets

of all final decisions of the Supreme

Court, under the title "Illinois Official

Reporter," terms Four Dollars per

year.

The publication is very creditable

and useful, but the publisher suffers,

like the rest of legal publications from

unpaid subscriptions. He has repeat

edly called attention to it, but, without

much avail. He now retaliates on his

free list, and he says that "it is Saxon

truth" unless he does so, the publica

tion must stop, although he is con

vinced that the interests of the whole

bar and bench require that this publi

cation be maintained. He satisfies his

"dropped subscribers by telling an

amusing story with much good hu

mor:

"I once knew a popcorn vender who

was accustomed to call out with a

loud voice: 'This popcorn costs me

six cents a sack; I sell it for five, and

still I make a living; but, you know,

I sell an awful sight of it.' I have

been proceeding on the plan of this

man thus far with the Illinois Official

Reporter. I make a living, but I

don't make it out of the Reporter; and

I trust my good friends, including all

the Circuit and Superior Judges of the

State, whom I have thus far so gladly

supplied free, will appreciate the

force of the reasons which impel me to

the course here announced/'

We trust that our contemporaries

will republish this item, and the fol

lowing discussion is invited: "Why

will lawyers read their weekly and

monthly law journal without paying

for it?" Every law publication in the

country suffers from this state of

things, and it is about time that pub

lic attention be called to it.

Is not the laborer worthy of his hire,

even in the eyes of a subscriber to a

law journal?—National Corporation

Reporter.

PERSONAL ITEMS.

Minneapolis. Hon. H. C. Belden has

resigned from the district bench to re

sume the practice of law, and Gov.

Clough has appointed Hon. E. M. John

son as his successor. Judge Belden

has entered the firm of Hahn & Haw-

ley, which will hereafter be known as

Hahn, Belden & H&wley.

St. Paul. Hon. Sitanford Newell has

been appointed United States minister

to the Hague.

Robertson Howard has moved into

more commodious offices in rooms 626

to 630 Globe building.

Wells. R. M. Hayes has formed a

partnership with Mr. Hall with offices

at Wells and at Blue Earth City; Mr.

Hayes having charge of the office at the

latter place.
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DlSTRlCT COURT DEClS

lONS.

The Union Hank of St. Paul v. The Lehigh

Coal and Coke Company.

(District Court. Ramsey County.)

Banks Certification of Check—

Payment—Insolvency.

The defendant company gave to the
Union Bank a check for $500 on the Bank
of Minnesota on Dec. 21. The check
was delivered after banking hours, but
the Union Bank sent it to the Bank of
Minnesota for certification, and it was
certified. The Bank of Minnesota closed
the following day and payment of {he
check was refused when it was present
ed on that day. The check was there
after presented to the defendant, which
refused payment on the ground that the
certification of the check released it from
the obligation to pay it. Held, that It
was not released.

On demurrer to complaint. Demurrer

overruled.

Stevens, O'Brien, Cole & Albrecht

for plaintiff.

Morphy, Ewlng & Gilbert for de

fendanit.

BRILL, J.: Where a check is not

paid on due presentation, the drawer

is liable to the holder if seasonable no

tice is given, "but the defendants in

voke the rule that the drawer is dis

charged if the payee procures the check

to be certified by the bank on which it

is drawn when he might instead of

certification receive payment. Accept

ance of a check is not necessary, it

being payable presently on demand

and the drawer agrees only that it will

be paid on presentation; and if, instead

of payment the holder accepts certifi

cation, a state of affairs arises not con

templated by the parties, and for this

reason it Is held that the holder there

after assumes the risks of payment

and drawer -is discharged.

The facts stated by the complaint

present a case different from any cited,

and the reason above referred to for

discharging the drawer does not apply

to this case. Here the check was re

ceived too late for collection on the

day lb was made. It was presented for

payment In due course on tihe following

day, and the fact that in the meantime

it had been certified would not appear

to affect the relation of the drawer to

the holder. The holder did not accept

the certification in place of payment,

it being too late at that time to de

mand payment, and it was presented

for payment according to the allega

tions of the complaint in due course

upon the morning of the next day. The

holder did not waive payment by pro

curing the check to be certified under

the circumstances; and, while the ques

tion is not free from difficulty, I think

the drawer was not discharged. There

is nothing in the complaint to show

why a payment was refused, nor does

it appear that the amount of the check

was charged up by the bank to the ac

count of the drawer, but if we are to

assume that such charge was made,

that fact alone is not sufficient to re

lease the drawer. Where the drawer

procures the certification of a check,

he is still held, although the amount of

the check is thereupon charged to his

account by the bank.

Langworthy, Receiver, et al v. The C . N.

Nelson Lamer Company.

( District Court. Kamssy County.)

Judgment of Sister State—Insolvency

of Mutual Insurance Company—As

sessment of Non-resident Members

Defenses — Jurisdiction -- Presump

tion-Pi eading.

A decree rendered in an action brought
in a court of record and of general jur
isdiction in another state, against a mu
tual insurance company, incorporated
therein, over which it acquires jurisdic
tion, declaring such company insolvent,
winding up its affairs and levying as
sessments upon each of its members, is
conclusive upon non-resident members
who were not personally served in fcuch
state, as to the necessity for such as
sessments and the amounts thereof, in a
proceeding against them, in the state
of their residence, to collect suoh as
sessments, and the facts on which it
was based need not be pleaded.

Such degree, however, will not preclude
a non-resident member, who was not
personally served in the former action,
from pleading and proving any defense
going to show that he is not liable, such
as non est factum, a release, payment,
the statute of limitations, and the like.

In a proceeding based upon a judgment
or decree rendered by a court in another
state, it is not necessary to plead the
laws which define the jurisdiction of
such court, when it is alleged that it is
a court of record and of general Juris
diction. It will be presumed that it
has the same powers that similar courts

lh this state exercise.

On demurrer to complaint. The facts

are sufficiently stated in the opinion.

Demurrer overruled.

F. G. Ingersoll and C. W. Greenfield

'for plaintiff.

Warner, Richardson & Lawrence for

defendant.

KELLY. J.—The demurrer assigns

three grounds for objection to the com

plaint:

First, plaintiff has not the legal ca

pacity to sue; second, the complaint

does not state that the Insurance Com

pany, therein referred to, was licensed
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to do business within the State of Min

nesota when the policies were issued.

The first ground was abandoned at the

argument and the second disposed of

by allowing, by consent, the complaint

to be properly amended.

The third ground, that said com

plaint does not state facts sufficient to

constitute a cause of acion, raises an

important and not altogether easy

question.

Substantially stated the facts, as al

leged, are: That the Mutual Fire In

surance Company of Chicago, a cor

poration under the laws of Illinois, was,

under different names, from 1869 to

November 12th, 1890, conducting the

business Ot mutual fire insurance in

several states.

That defendant, a Minnesota corpor

ation on the 25th day of August, 1887,

became a member of said Mutual Fire

Insurance Company, by having its

property insured therein by a policy,

and in consideration therefor executed

to said Company a preminm note for

$250, payable in Installments at such

time as the directors of said Company

may order and assess for tihe losses

and expenses of said Company, pursu

ant to its charter and by-laws. By its

terms, the note is non-negotiable and

the liability limited to its face amount.

The policy delivered to the defendant

provided that the insured defendant be

comes a member of the Company and

it agrees to pay the preminm annually.

* * * and in addition thereto such

suras as might be assessed as aforesaid,

* * * The charter and by-laws of

the Company are declared to be a part

of the policy, etc., and by the charter,

etc., all persons holding policies in

said Company become by the laws of

Illinois, members of said Insurance

Company. Said policy remained in

force and defendant so continued to be

a member of said Company from the

date of said policy until the said Mu

tual Insurance Company became and

was declared insolvent, and a Receiver

appointed; and while such member, the

defendant paid one assessment of 10

per cent and no more on said premium

note, levied by the Company's board of

directors.

On July 20th, 1887, the defendant

took from the Company another policy

of insurance and in consideration

therefor, among other things, executed

to the Company a preminm note for

$250 of like tenor as the first above de

scribed; upon which defendant paid

one assessment of 10 per cent and no

more, levied as before stated. By the

Circuit Court of the County of Cook

and State of Illinois, a Court of Record

and of general jurisdiction, at the suit

of the Auditor of Public Accounts of

the State of Illinois, said Mutual In

surance Company was in 1891, upon is

sue joined and hearing had, adjudged

insolvent, and a receiver appointed to

collect its assets, wind up its affairs,

and pay its debts as far as its assets

would suffice. Said Mutual Fire Insur

ance Company was duly served- with

summons, appeared by counsel in said

action and the Court had full jurisdic

tion over the said Company in all it did

then and subsequently. Thereafter the

cause was referred to a Master in

Chancery to take an account; said ac

counting was had, testimony taken,

etc., and the Master made report there

of to the Court showing the indebted

ness of said Company and its assets

including the said notes, and reporting

the amount necessary to 'be assessed

upon the makers of said notes. Said

Company filed exceptions to said report

which were on hearing overruled, and

the Court thereupon by decree confirm

ed the Master's report and ordered to

be assessed and by such decree did as

sess upon each of the members of said

defendants, the Mutual Fire Insurance

Company of Chicago, 65 per cent of the

preminm note and membership liability

of such members.

That by said decree the amount so

fixed as payable from defendant was

on the first note the sum of $99.42;

and the second $94.07, and after alleg

ing demand, refusal, judgment is ask

ed for $193.49 with interest.

The objection raised by defendant is

that a citizen of the State of Minne

sota, never served with process of or

brought personally within the jurisdic

tion of the Circuit Court of Cook Coun

ty of Illinois. is not bound by the judg

ment of that Court. On the other hand,

plaintiff contends that the Circuit

Court of Illinois, having jurisdiction of

the Insurance Company thereby ac

quired jurisdiction of all Its members
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as well those non-resident, as resident

in Illinois.

I am clea rly of the opinion that plain

tiff's contention is right, 'both upon

prnciple and authority. When de

fendant insured in, plaintiff's Company

it became in law and -in fact a member

of the Company. It took that relation

voluntarily and for a good considera

tion to it moving. It took it not alone

with its advantages, but also with its

burdens; among these burdens was the

duty of responding for defendant's pro

portion of the losses and expenses of

said Company up to the face amount

of the premium notes, to be ascerrained

and assessed by the Company's board

of directors. The Company represents

in all matters pertaining to its busi

ness all and each member, for as it is

in material things so should it be in

law that the whole embraces every

part. The Company having become in

solvent and the business thereby ceas

ing, the Court intervenes and for the

purpose of winding up the concern,

paying its debts and distributing its as

sets, summons the corporation as rep

resenting all the members before it,

makes its decree as the justice of things

warrants. That decree, tp the extent

at least as hereinafter stated, bound

the individual members of the corpora

tion, though not personally served with

summons.

It will be also observed that the as

sessment in suit is not made by the re

ceiver on his own motion or by the

receiver alone upon the order of the

Court, but it is made by the Court

and all the presumptions of verity that

attach to the judgments and decrees of

Courts of Record and of general juris

diction upon the matters properly be

fore them is rightfully invoked.

In Swing, Receiver, etc., v. H. C.

Akeley Lumber Company, 64 N. W. 97

(cited by defendant's counsel) the Su

preme Court of Minnesota recognized

this when they say he "the plaintiff"

was only authorized by the Court ap

pointing him, to make a proper assess

ment and the1 amount thereof was

never determined by the Court; and

the supposed assessment was never

confirmed by the Court, hence there

are no presumptions In favor of it and

the burden was upon plaintiff to prove

that it was duly and equitably made.

That the decree of a Court of Equity

in an action against a corporation, in

enforcement of a corporate duty, is

binding upon a stockholder although

not a party as an individual, but only

through representation of the Com

pany, was settled by the Supreme

Court of the United States in Hawkins

v. Glenn, Trustee, etc., 131 U. S. 319.

And in Great Western Telegraph

Company v. Purdy, 162 U. S. 329, the

same Court says: "The order of as

sessment whether made by the direct

ors as provided in the contract of sub

scription, or by the Count as the suc

cessor in this respect of the directors,

was doubtless, unless directly attacked

and set aside by appropriate judicial

proceedings, conclusive evidence of the

necessity for making such an assess

ment, and to that extent bound every

stockholder without personal notice to

him." Therefore it follows that plain

tiff in this cause is not bound to plead

facts showing the necessity for this

assessment, or, in other words, the

facts upon which it is based. The

Court having made it, it is conclusive

on those questions.

But it may not preclude defendant

from pleading and proving, if it can,

any defense going to show that it is

not liable, such as non est factum, a

release, payment, the statute of limita

tion, and the like. The Telegraph Com

pany v. Purdy, supra.

However, on this last question most

respectable authority holds such a ju

dicial assessment practically as con

clusive as an individual judgment

would be. Lycoming Fire Insurance

Company v. Langley, 62 Md. 211. This

I am not compelled to decide.

The Supreme Court of Wisconsin has

recently, in Parker v. Stoughton Mill

Company, 64 N. W. Rep. 751, upon an

action based upon the identical assess

ment here involved, held that the ac-

t.on can be maintained in that State

against a citizen thereof, not person

ally subjected to the jurisdiction of the

Illinois Court, and that the Illinois

Court decree is conclusive under the

United States Constitution, Art. 4, Sec

tion 1, requiring full faith and credit

to be given in each State to the judi

cial proceeuings of every other State.

Also to the same effect the Supreme

Court of Michigan held in Mutual Fire
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Insurance Company v. Phoenix Fur

niture Co., 66 N. W. 1095, construing

same judicial assessment, McGrath, C.

J., dissenting.

In Rand, McNally & Co. v. The Mu

tual Fire Insurance Co., 58 Ill. App.,

528. the Appellate Court for the First

District of Illinois, passing on this

same decree, held that the plaintiff

who occupied the same position as de

fendant does here, could not question

the propriety of, nor the amount of the

assessment ordered by the Court. And

so in this case I hold that the judg

ment of the Illinois Court is conclusive

upon the defendant as to the propriety

of and the amount of the assessment

necessary to be made as the accounts

of the Company u.sclosed. Any other

rule leads to confusion, inequality and

injus.-ce.

First it would be an intolerable bur

den and expense upon the public and

the receiver by requiring him at each

separate suit against an individual

member to go into an accounting of all

the affairs of the Company to deter

mine whether and to what amount an

assessment is required.

And second, there would be great

danger of a multiplicity and conflict-

nig decisions rendered by Courts in

different jurisdictions and perhaps in

the same jurisdiction, touching the

same matter. This because constitut

ed as we are, honest men will and do

often reach different conclusions from

the same evidence.

Counsel for defendant claimed that

the laws of Illinois giving the Circuit

Court jurisdiction in such matters are

not sufficiently pleaded. I think they

are, but if mistaken, then this Court

will presume that the Circuit Court of

Cook County, as a Court of Record and

of general jurisdiction has the same

powers that similar Courts in Minne

sota exercise. Demurrer overruled

with leave to defendant to serve his

answer in 20 days.

DlGEST OF MlNNESOTA

DEClSlONS.

APPEAL — ASSIGNMENTS OF ER-

ROR—AMENDMENT.

An appellant has no right to amend

his assignment of error after the time

for serving them has passed, except by

consent of the respondent or by leave

of court. Greene v. Dwyer, 23 N. W.

546, 33 Minn. 403, followed. Car

penter v. Eastern Ry. Co. of Minn.,

69 N. W. Rep. 720.

—ASSIGNMENTS TOO GENERAL.

An assignment of error, "that the

court erred in its instructions to the

jury, to which the defendant except

ed," also one "that the court erred in

refusing the instructions requested by

the defendant," where there were sev

eral exceptions and requests, are each

too general to be available. Carpenter

v. Eastern Ry. Co. of Minn., 69 N. W.

Rep. 720.

—REVIEW OF EVIDENCE.

Whether or not. when plaintiff rested

at the close of his evidence, there was

sufficient evidence to sustain a verdict

in his favor, will not be reviewed if

sufficient evidence for that purpose

was afterwards introduced by either

party. Mannahan v. Hallorau. 69 N.

W. Rep. 619.

—EVIDENCE—RECORD.

Held, that the question, argued by

counsel, as to the competency and ad

missibility in evidence of admissions

tending to affect and bind the estate of

a person under guardianship on ac

count of habitual drunkenness, made

after the inquisition and appointment

of a guardian for the estate as well as

the person, is not. on the present rec

ord, before us for determination. Jo-

hansou v. Hoff, 69 N. W. Rep. 705.

—OBJECTIONS NOT RULED ON.

In a trial before the court without

a jury, and for the purpose of laying

the foundation for the introduction of

testimony given by a witness (who was

unable to be present and whose deposi

tion could not be taken on account of

his severe iliness) at a former trial of

the same case, respondent offered in

evidence the affidavits of two physi

cians, and appellant's counsel duly ob

jected, whereupon the court stated.

"Evidence received, subject to the ob

jection." No further ruling was made,

and the testimony of the absent wit

ness, as taken by the official stenog

rapher at the former trial, was then

received in evidence without objection.

Held, that the statement of the court,

when objection was made to the affi

davits, amounted to nothing more than

taking the objection under advisement,

and that, as there was no further rul

ing, the question argued by counsel.
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aud which would have been presented

had the court overruled the objection,

directly or indirectly, is not before us.

Id.

—JUDGMENT ON FORMER AP

PEAL.

Held, that the decision and judgment

of this court on a former appeal in this

case constitute the law of the case on

all points in judgment, and that no

questions that might have been raised

on such appeal can be considered on

an appeal from a judgment entered

pursuant to the mandate of this court

on the former appeal. Bradley v. Nor-

ris, 69 N. W. Rep. 624; In re Kittson's

Estate, Id. 625.

CARRIER OF LiVE STOCK — CON

TRACT—NOTICE OF LOSS.

Held, following Engesether v. Rail

way Co. (Minn.) 68 N. W. 4. that a pro

vision in a stock-shipping contract

which requires the owner of the stock,

as a condition precedent to his right to

recover for any loss or Injury to his

stock, to give notice in writing of his

claim to some officer of the carrier be

fore the stock is removed trom the

place of its destination or delivery is

unreasonable and void where the car

rier has no officer or agent at such

place. Carpenter v. Eastern Ry. Co. of

Minn., 69 N. W. Rep. 720.

CORPORATION — ACTION BY

STATE TO DISSOLVE.

Order and judgment declaring cor

porate franchises forfeited under Gen.

St. 1894, sec. 359, affirmed. State v.

Cannon River Mfg. Co., 69 N. W. Rep.

621.

COUNTIES—BOND OF DEPOSITA

RY OF FUNDS.

Section 730. Gen. St. 1894, provides

that the Tjond of a depositary of county

funds shall be made payable to the

county. The bond in question was

made payable to the "board of county

commissioners." Held a mere irregu

larity, which did not invalidate the

bond. Bd. Co. Comrs of St. Louis Co.

v. American L. & T. Co.. 69 N. W. Rep.

704.

—PLEADING.

In an action on such a bond, a com

plaint that does not allege that the

principal in the bond had ever been

designated as such a depositary, ex

cept as this can be inferred from a re

cital in a copy of the bond set out as

an exhibit, by which it appears that

the bond was approved by the board

of county commissioners 18 days after

its date is demurrable. Id.

DEPOSITIONS — NOTARIAL CER

TiFICATE.

The certificate of a notary to a de

position taken outside of the state and

returned by him that the testimony of

the witness was carefully read over to

him by the notary before it was signed

by the witness is sufficient under Gen.

St. 1894. sec. 5689. Beckett v. Grid-

ley, 69 N. W. Rep. 622.

DISMISSAL OF ACTION — COUN

TERCLAIM—JUDGMENT.

In an action for the recovery of

money, where the answer does not set

up a counterclaim, and plaintiff does

not appear at the trial, the court may

dismiss the action, but cannot try the

case on the merits and award judg

ment for defendant. Diment v. Bloom,

69 N. W. Rep. 700.

ELECTION—INCONSISTENT REM

EDIES.

Where an assignee in insolvency sues

a party, to whom the insolvent has

transfered property, ostensibly for a

conversion thereof, and attaches de

fendant's property as a non-resident,

and thus compels him to appear and

defend the action to save it, he will

be estopped from changing front and

treating the action as one to set aside

the transfer as a fraud on the insol

vent's creditors aud to recover it. Hay

v. Tuttle, 69 N. W. Rep. 696.

ELECTIONS — ORGANIZATION OF

PRECINCT OUT OF TWO COUN

TIES.

An attempt to establish, under sec

tions 10 and 11, Gen. St. 1894, an elec

tion precinct out of portions of two

counties, is an absolute nullity; and the

residents of the territory included in

such alleged precinct have no more

right to vote than if such precinct had

never been established. Bratland v.

Calkins, 69 N. W. Rep. 699.

—PETITION—PUBLISHING LISTS.

Section 10 requires the voters to pe

tition the governor, at least eight

weeks before election, to establish the

precinct, and section 11 is construed to

require the list of precincts established

to be published at least six weeks be

fore election. Held, these provisions

are mandatory, and, when the petition
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was presented not more than five

weeks and five days before election,

and the list of precincts established

was not published earlier than the day

before election, the precinct was not

established at all for the purposes of

such election. Id.

ESTOPPEL — JUDGMENT BY DE

FAULT.

A judgment by default is attended

with the same legal consequences,

when considering the rules governing

estoppel by judgment, as if there had

been a verdict for plaintiff. Northern

Trust Co. v. Crystal Lake Cemetery

Assoc., 69 N. W. Rep. 708.

EVIDENCE—RES GESTAE—STATE

MENTS TO PHYSICIAN.

On the trial of an action for the re

covery of damages for personal inju

ries alleged to have been sustained by

the plaintiff by reason of the collision

of defendant's street cars while the

plaintiff was a passenger on one of

them, in which action the plaintiff's

allegation of negligence resulting in

such injuries was denied by the de

fendant, the plaintiff's attending phy

sician was permitted, against objec

tion, to testify that, four or five days

after the time of such injury, the plain

tiff stated to him "that he was sitting

in the back part of the car, and did not

see this other car that came in col

lision with this one until it was almost

onto them; and that he rose, and grab

bed hold of a window, or the side of

a window, and just at that time the

car struck and wrenched him around,

and threw him partly on the floor and

partly on the opposite side of the car."

Held error. Webber v. St. Paul City

By. Co., 69 N. W. Rep. 716.

— CONVERSATIONS WITH DE

CEASED.

Held, it was error, under section

5660, Gen. St. 1894, to permit a party

interested in the result of the action

to testify to conversations wih a de

ceased person. Mannahan v. Hallorau,

69 N. W. Rep. 619.

—MERE CONCLUSION.

The statement of a witness as to the

existence of a fact, not presumptively

within his knowledge, but the exist

ence of which is susceptible of direct

proof, held to be his mere conclusion,

and not evidence on which a verdict

can be sustained. Traders Ins. Co. v.

Herber, 69 N. W. Rep. 701.

EXECUTORS AND ADMINISTRA

TORS—ACCOUNTING.

Retrial of particular issue and settle

ment of executor's account by district

court held In accordance with mandate

of Supreme Court on former appeal.

In re Kittson's Estate, 69 N. W. Rep.

625.

FRAUD—EVIDENCE—FEAR.

Held, while evidence that at a cer

tain time the deceased appeared to be

afraid, may, under proper circum

stances, be competent, the evidence

given in this case, that he appeared to

be afraid of a certain person, is not,

under the circumstances, competent.

Neither, under the circumstances, is

evidence thai he appeared to be under

the innuence of such person. Mana-

han v. Hallorau, 69 N. W. Rep. 619.

FRAUDULENT CONVEYANCE —

EVIDENCE.

The issue In this action was

whether the property In question was

transferred to the plaintiff to defraud

creators. Held, under the circum

stances, it was not error to refuse to

receive in evidence the records

in an action brought by another cred

itor of the alleged fraudulent vendor,

in which action a writ of attachment

(prior to that sued out by defendant)

was issued, and levied on some of the

same property, just after plaintiff had

taken possession of it. Mix v. Egge,

69 N. W. Rep. 703.

—BILL OF SALE.

Under a claim that the property had

been sold by the debtor to M., and by

M. to plaintiff, held, it was not error

to receive in evidence the bill of sale

from the debtor to M. Id.

—REDIRECT EVIDENCE.

Certain evmence, given on redirect

examination, held competent as ex

plaining more fully a fact brought out

on cross-examination, and as showing

all the transactions of the plaintiff and

his vendor in regard to the property

purchased.

—REBUTAL.

Certain other evidence, given on re

direct examination, held competent to

rebut an inference which might be

drawn from the cross-examination. Id.

—INSTRUCTION.

Held, defendant's first request to
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charge ignores the fact that M. may

have been an Innocent purchaser,

whose rights plaintiff may have ac

quired, and was therefore properly re

fused. Id.

INSANITY — RELEASE OF CLAIM

FOR PERSONAL INJURIES—DIS

AFFIRMANCE.

Where an executed contract has been

made in good faith, for a valuable con

sideration, and without notice of the

insanity, with a person who is of un

sound mind (but where there has been

no inquisition and finding of lunacy),

the latter must elect, within a reasona

ble time after regaining his mental

capacity, whether he will affirm or dis

affirm the contract; and, if he elects to

do the latter, he must return the con

sideration which he has received. This

rule is not changed by the fact that the

contract was made aud the considera

tion paid by a third person for the ben

efit of the other party. Rule applied

to a settlement and release of a claim

for personal injuries. Morris v. Great

Northern Ry. Co., 69 N. W. Rep. 628.

INSOLVENCY — CONVERSION —

PREFERENCE.

The acceptance by a creditor from

his debtor of a preferential security,

voidable under the insolvent law, does

not constitute a wrongful conversion.

Hay v. Tuttle, 69 N. W. Rep. 696.

—ELECTION BY ASSIGNEE.

In the absence of a prior wrongful

conversion, the assignee in Insolvency

has no election to sue for the value of

the property. Clerihew v. Bank, 52 N.

W. 967, 50 Minn. 538, followed. Id.

JUDGMENT — SETTING ASIDE —

FEBJUBY.

The construction given of Gen. St.

1894, sec. 5434, in Hass v. Billings, 43

N. W. 797, 42 Minn. 63, followed, and

applied to the allegations of the com

plaint herein. Watkins v. Laudon, 69

N. W. Rep. 711.

MASTER AND SERVANT — DAN

GEROUS MACHINERY—ASSUMP

TION OF RISK.

A servant who neglects to use ordi

nary care for his own safety against

open and patent dangers in the opera

tion of machinery, discoverable by the

use of his senses, is guilty of contribu

tory negligence, although the statute

imposes upon the master the duty of

guarding against such dangers, and he

cannot recover for injuries he may sus

tain. Anderson v. C. N. Nelson Lum

ber Co., 69 N. W. Rep. 631.

—FELLOW SERVANTS — NEGLI

GENCE.

In an action brought to recover for

personal Injuries received by plaintiff

while in defendant's employ, it is held

that, on the evidence introduced by

plaintiff, it was for the jury to deter

mine whether another employe, the

superintendent of defendant's plant,

was a vice principal at the time of the

accident, and whether such accident

resulted from the negligence of such

employe. Johnson v. Minneapolis Gen

eral Electric Co., 69 N. W. Rep. 713.

—PROXIMATE CAUSE—CONTRIBU

TORY NEGLIGENCE—RELEASE.

Evidence considered, and held suffi

cient to justify the jury in finding (1)

that defendant's servants were negli

gent; (2) that such negligence was the

proximate cause of plaintiff's injury;

(3) that plaintiff was not guilty of con

tributory negligence; (4) that he had

not settled and released his claims

against the defendant for damages.

Christianson v. Chicago, St. P., M. &

O. Ry. Co., 69 N. W. Rep. 640.

MORTGAGE — ABSOLUTE DEED —

EVIDENCE.

Finding by district court that a deed

was absolute and not a mortgage sus

tained. Shultes v. Stivers. 69 N. W.

Rep. 639.

—PAYMENT—NEW NOTES AS.

Notes held to nave been given and

accepted In absolute payment and ex

tinguishment of a mortgage indebted

ness. Wiley v. jean, 69 N. W. Rep.

629.

—FORECLOSURE JUDGMENT—ES

TOPPEL.

A default judgment In an action to

foreclose a mortgage, where the court

has jurisdiction of the subject matter

and the parties, is conclusive as be

tween them upon the question as to

the validity of the mortgage, and they

are estopped to further litigate that

matter. Northern Trust Co. v. Crys

tal Lake Cemetery Assoc., 69 N. W.

Rep. 708.

— DEFAULT JUDGMENT SUS

TAINED.

Held, upon the facts appearing on

the hearing of a motion made by the

defendant to set aside and vacate a de
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fault judgment entered in an action

brought to foreclose a real-estate mort

gage and for leave to answer, that the

court below did not err when it denied

the motion. Northern Trust Co. v.

Crystal Lake Cemetery Assoc., 69 N.

W. Rep. 708.

—RECEIVER—SECOND MORTGAGE

—FORECLOSURE — TAXES — IN

SURANCE.

That the holder of a first mortgage

has paid up all delinquent taxes and

the insurance on the property, added

the amount to the sum due on his

mortgage, foreclosed and bid in the

property, for the full amount, is no

ground for discharging a receiver ap

pointed at the instance of a second

mortgagee prior to such foreclosure.

Farmers' Nat. Bank of Owatonna v.

Backus, 69 N. W. Rep. 638.

—RECOVERY BY MORTGAGEE OF

SURPLUS BID.

Maudlin v. Association (Minn.) 65 N.

W. 645, and Truesdale v. Sidle (Minn.)

67 N. W. 1004. followed. Babeock v.

American Savings & Loan Assoc., 69

N. W. Rep. 718.

—REDEMPTION—RATE OF INTER

EST.

Where a mortgage by its terms

draws interest at the rate of 5% per

cent, per annum, and is foreclosed by

advertisement, the real property thus

sold may be legally redeemed by the

mortgagor, his heirs, executors, admin

istrators, or assigns, as the case may

be, by paying the sum of money for

which the same was sold, together

with interest on the same from the

time of sale at the rate of 7 per cent,

per annum. Evans v. Rhode Island

Hospital Trust Co.. 69 N. W. Rep. 715.

—REDEMPTION AS ASSIGNMENT

—FRAUD.

B., a married woman, whose husband

had deserted her, owned a tract of land

subject to a mortgage which had been

foreclosed. Her agent, to whom she

had Intrusted all negotiations for the

sale of her equity of redemption, repre

sented to defendant that her husband

was dead. Relying upon this represen

tation, defendant accepted her sole

deed, paid her $200 therefor, and subse

quently redeemed from the mortgage

sale by paying $764, which the pur

chaser at such sale accepted and re

tained without objection. Several

years afterwards, it having been as

certained thnt B.'s husband was still

livinc. plaintiff obtained a quit-claim

deed from htm and his wife, and also

another quitclaim deed from the pur

chaser at the mortgage sale, both for

nominal considerations, and upon these

muniments of title brought ejectment

acninst the defendant. Held, that

while the deed from B. to defendant

was void, and therefore defendant not

a legal redemptloner. yet the redemn-

tion by him amounted to an enultable

assignment of the Interest of the pur

chaser acquired under the mortgage-

sale; and that, upon the expiration of

the time of redemption, the defendant

became the equitable owner of the

premises, and the purchaser at the

mortgage sale a trustee for him of the

bare legal title; and that both B. and

such purchaser, as well as plaintiff,

their grantee, who bought with notice

of defendant's rights, are estopped

from asserting that the redemption by

defendant did not thus operate as an

assignment. Knight v. Schwandt, 69

N. W. Rep. 626.

LAGE OF ST. JAMES-CONTRAC

TOR'S BOND VOID.

The village of St. James is not ex

pressly authorized by law to take a

bond for the security or benefit of

third persons. Therefore, held, that a

bond voluntarily executed for such

purpose is void. Park v. Sykes, 69 N.

W. Rep. 712.

NEGLIGENCE — ANTICIPATING

CHARACTER OF ACCIDENT.

Where an act is negligent, the per

son committing it is liable for any in

jury proximately resulting from it. al

though he could not have reasonably

anticipated that injury would result in

the form or way in which it did, in

fact, happen. Christianson v. Chicago,

St. P., M. & O. Ry. Co., 69 N. W. Rep.

640

NEW TRIAL — NEWLY DISCOVER

ED EVIDENCE.

A party seeking a new trial on the

ground of newly-discovered evidence

must show that he could not have dis

covered the evidence, and produced it

on the trial, by any reasonable dili

gence on his nart. Strict proof must

be made on this point, and facts, not

and paying the expense thereof equally

between them, and that such stipula

tions should apply to and bind the

heirs and assigns, executors and ad

ministrators, of the respective parties.

K. erected the party-wall, one-half up

on his lot, and one-half upon the ad

joining lot of S. Subsequently K. con

veyed by warranty deed to M., and

thereafter M. conveyed by warranty

deed to G., who also purchased by deed

of warranty the lot of S., and there

after erected a two-story building on

said lot. using said party wall the

whole length for such purpose, and oc

cupied the same. Held, that the cov

enants in the agreement ran with the

land, and that a personal action by K.

against G. was not enforceable. Klmm

v. Griffin. 69 N. W. Rep. 634.

PRINCIPAL AND AGENT — AGENT

SELLING ON CREDIT.

It is not within the apparent author

ity of a general agent, having the en

tire management of his principal's

business, to bind him by a contract for

conclusions, stated in the moving affi

davits, from wfiich the court may

draw the conclusion that due diligence

was used. Rule applied, and held, that



No. 5] THE MINNESOTA LAW JOURNAL. 99

the trial court did not err in refusing

a new triat. Bradley v. Norrls, 69 N.

W. Rep. 624.

PARTY WALLS—COVENANTS RUN

NING WITH LAND — CONVEY

ANCE.

A party-wall agreement, under seal,

between S. and K., adjoining lot own

ers, which was duly acknowledged

and recorded, provided that whereas

K. was about to erect a two-story

brick building on his lot adjoining that

of s.. and in consideration that K.

erect a good and substantial 12-inch

wall, 80 feet long north and south, ex

tending 6 inches on the adjoining lot

of S., then said S. promised and agreed

that whenever he should erect a build

ing on his lot, and use that portion of

said party wall built thereon, he would

pay K. one-half the cost of said party

wall, to the extent of his use of the

same; and for their mutual benefit it

was agreed that In all deeds and trans

fers, of whatever nature, said wall

should be reserved as a partition wall,

and that the same should be kept In

good condition and repair at the ex

pense of both parties, they dividing

the sale of chattels belonging to such

business, to be paid for by credit of

the purchase price upon an indebted

ness due from the agent to the pur

chaser. The burden is upon the pur

chaser to show that the agent had such

authority. Rut where there is no ques

tion as to the good faith of either the

agent or purchaser, and both the agent

and principal are dead at the time of

the trial, any circumstantial evidence

fairly tending to establish the agent's

authority is sufficient to make a prima

facie case. Authority proved. Stew

art v. Cowles, 60 N. W. Rep. 694.

-REAL ESTATE AGENT — VALUE

OF SERVICES.

Held, it was not, under the circum

stances, error to admit the expert evi

dence given as to the value of plain

tiff's services, which evidence is com

plained of merely because the expert

witness did not hear all of the testi

mony of plaintiff as to the character

of the services rendered. Levanson v.

Mellan, 69 N. W. Rep. 620.

PRINCIPAL AND SURETY — DIS

CHARGE—CONCEALMENT.

H. was the agent of plaintiff insur

ance company, and was short in his

accounts. He formed a partnership

with P. to carry on the ngency busi

ness, and H. & P. as principals and the

other defendants ns sureties executed

a bond to the company, conditioned for

the faithful performance by H. ft P.

their duties such agents. At the time

the bond was executed, the sureties

did not know that H. was In default.

In n suit on the bond. held, in such

cases, it is ordinarily the duty of the

obligee in the bond to disclose to the

sureties the fact that the principal in

the bond is already In default, and a

failure to do so is evidence of bad

faith, which will discharge the sure-

lies; and whether, in this case, the

company was guilty of bad faith in

failing to disclose to the sureties that

H. was short in his accounts, is a ques

tion for the jury. Traders Ins. Co. v.

Herber. 69 N. W. Rep. 701.

- WITHHOLDING COMMISSIONS.

Held, withholding the commission"

of the insurance agents, while permit

ting them to perform their duties as

such agents, did not have the effect,

in this case, of releasing the sureties

on their bond for the faithful perform

ance of their duties. Traders Ins. Co.

v. Herber. 69 N. W. Rep. 701.

PROMISSORY NOTES—CONSIDER-

ATION.

Order granting plaintiff a new trial

on the ground defense of want of con

sideration was not proved, sustained.

Cooper v. Haywnrd, 69 N. W. Rep. 638.

—ACTION AGAINST GUARANTOR—

NON-RESIDENT MAKER — EVI

DENCE.

The defendant transferred to the

plaintiff, and guarantied the collection

of. a promissory note executed in Wis

consin, of which state the maker was

a resident at the time the note wai,

executed. Refore the maturity of the

note the maker removed from the state

of Wisconsin, and became a resident of

the state of Illinois. Held: 1. That.

If the maker had continued to reside

in Wisconsin, the plaintiff would have

been required to proceed against him

in that state, or prove that such pro

ceedings would be wholly fruitless, be

fore pursuing the defendant on his

guaranty. The fact that the guaranty

was made in Minnesota is not ma

terial. 2. Rut that plaintiff is not

bound to follow the maker Into the

state of Illinois. 3. That the burden is

on the defendant to prove that the

maker has property in Wisconsin out

of which the note mleht be collected,

in whole or in part, and not upon plain

tiff to prove that he has not. Fall v.

Youmans. 09 N. W. Rep. 697.

RAILROADS — VIOLATION OF

STATUTE - COLLISION — LIM-

TTTNO LIABILITY.

The plaintiff, while engaced In the

business of news aerent on defendant's

train, was Injured by a collision enuscl

bv the ne-7]i£rence of defendant in not

stn^pincr its train before arrivinc at a

rnllrond crossing, ns required bv Gen.

-St. 1,894 sec. 2700. The statute referred

to reon(res railroad companies to

•cnupe nil their trnins to entirelv ston

pot p,r,r« thin 60 rods and not less

thnp 10 rods before each arrival, at the

crosslp" of anv other railroad, nnd pro

vides that everv corporation that vio

lates the provisions of the statute is

liable to a forfeiture of not more than

^lOO nor less than $20. to be recovered

in a civil action, nnd is further liable

in the full amount of damages done
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to person or property in consequence

of any neglect to comply with the re

quirements of the stntute. Held, in

view of the provisions and manifest

object of this statute, that a contract

between the defendant and plaintiff,

exempting the former from liability

for In juries caused by its negligence,

is void, as against public policy, ns re

spects negligence consisting of a viola

tion of the statute, although defendant

may not have borne to the plaintiff the

relation of common carrier. Starr v.

Great Northern Ry. To.. CO N. W. Rep.

632.

SALE—WARRANTY—NOTICE.

Where a horse is sold with a war

ranty that such horse is capable of ful

filling certain conditions, and which,

if not fulfilled, the vendor will replace

the horse with another of equal value,

or return the notes given for said

horse, held, that the burden of show

ing that the conditons were not ful

filled rested upon the vendee, and the

vendor was entitled to notice thereof,

and an opportunity either to replace

the horse with another of equal value,

or return the notes given for the horse.

Beckett v. Grldley, C9 N. W. Rep. 622.

STATUTE OF FRAUDS—INTEREST

IN LAND—CONTRACT NOT TO RE

PERFORMED IN ONE YEAR—

PERFORMANCE ON ONE SiDE.

Defendant had' guaranteed the col

lection of certain nodes which he had

transferred' to the plaintiff, and which

were secured by mortgiage on real es

tate: the security, however, heing

worth only a part of dhe amount due

on the notes. After the notes became

due and were dishonored. Hie defend

ant orally promised plaintiff that, if

he would foreclose the mortgage, and

bid in the property 'for the full amount

due. if such foreclosure did not result

in the collection of the money by re

demption of the premises, he would

pay the plaintiff (the amount due on

the ix<tes .and costs of foreclosure, the

pro]ierry then to he deed<,d to the de

fendant. Held, that this oral agree

ment was within the statute of frauds.

1kiMi ns am agreement that by its terms

was not to l»e peTform<,d within a year,

and also as a contract for Hie sulc of

land or some interest Mierein. Also

that it was not taken out of the stat

ute by the fact that plainiiff proceeded

and foreclosed and told in he property

iu his own name for (lie full amount

due on the mortgage. Veazie v. Morse.

6iI N. W. Rep. 637.

STATUTE OF LIMITATIONS—PER

SONAT, IN.TURI ES—AMEN I iM ENT

OF 1895.

Tyaws 1805. c. 30. amendatory <if Gen.

St. 1878. c. BO. sec. S (Oon. St. 1894. sec.

5138, subd. 1), did not operate as a re

peal or amendment of section 5136,

subd. 5, wherein it is provided that the

six-year statute of limllaitions shall ap

ply to actions for injuries to the per

son or rights of another, not arising

on obligation, and not thereinafter en

umerated. The amendment falls with

in the doctrine of ejusdem generis, and

applies only to actions based upon

wrongs of a like nature to those speci

fically mentioned in s.K'tiion 5138 as it

stood originally. Brown v. Heron Lake

69 N. W. Rep. 710.

STRUCK JURY - WAIVER OF IR

REGULARITIES.

1. Gen, Laws 1895, c. 328. sec. 1. pro

viding for struck juries, requires the

slieriff to Attend at his office at a time

designated for striking a jury, and in

the presence of the parties or their at

torneys, or such of them as attend for

that purpose, select, from the number

of tiersons qualified to serve as jurors

in the county, 40 such persons as he

shall think most indifferent between

the parties and best qualified to try

such issue; and Mien the party requir

ing such jury, his agent or attorney,

shall first strike off one of the names,

nnd 'the opposite party, 'his agent or at

torney, another, and so on. alternately,

until each has struck out 12 Held, that

where a party appears at such lime and

place, and takes part in striking the

natives from a list previously prepared

by fhe sheriff, without objection, he

waives the right to raise an objection

thereafter n's to this irregularity, if

any, in the maimer of thus selecting a

struck jurv. Riley v. Chicago. St. P.

ft M. Ry. Oo., 69 N. W. Rep. 718.

—DUTY OF COURT

Held, also, that the trial court should

have hen ltl evidence as to the impar

tiality of tlie list selected1 'by the sheriff,

and then exercised his judgment ns to

whether it was impartial: and that if

was error not to do so. Id.

—GADDING JURORS.

Held, further. Hurt under Gen. Laws

1895, c. 328, sec. 1, ft party is entitled

to have the jurors called as they stand

upon the panel. Id.

TITLE INSURANCE—POLICY -TEN

ANCY OF PRESENT OCCUPANTS.

The phrase, "Tenancy of the present

occupants." stated in a title .insurance

policy as a defect in or objection to the

title against which the insurer does not

insure, must be construed as meaning

the tenainey which arises through the

occupation or temporary possession of

the premises by those who are tenants

in the popular sense In which the word

"tenant" is used. The phra.se does not

Include the claim of a person who. as

serting ownership In fee against the ti

tle insured, is in actual adverse pos

session at the time the policy is issued.

Place v. St. Paul Title ins. & Trust Co..

09 N. W. Rep. 706.
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ANNOUNCEMENT.

Commencing with the July number,

the Journal will be published by the

Minnesota Law Journal Publishing

Company, under the management of

Chas. S. Roberts, with offices nt ."li (Jil-

fillan Block, St. Paul, Minn.

The June issue has been delayed

through the iliness of the former ed

itor.

The new management will bnn;c the

Journal down to some system as to its

date of issue and the character and nr-

rangement of its contents, believing

that the interests of its patrons will

best be conserved by adopting strict

methods. The present intention is to

adopt the 20th of each month as the

date for going to press; ns to the char

acter and arrangement of contents,

that which seems most useful and con

venient will be adopted. The August

issue will probably foreshadow the fu

ture course of the Journal. With the

kindly co-o|ieration of courts and at

torneys in Minnesota, the Journal can

be made a means of disseminating val

uable knowledge concerning the judg

ments and decrees of inferior courts;

and such co-operation is earnestly in

voked.
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OBJECTING TO lMDJCTHKMT FOUND

BY INCOMPETENT I1K1ND JURY.

RIGHT OF CHALLKNGR.

On June 8th, In the cases against Al

bert Seheffer, as President of the Alle-

inannla Bank, and William F. Bickel

and Alfred S. Kittson, as Trustees of

the Minnesota Savings Bank, Judge

Lewis, of the District Court of Ramsey

county, sustained pleas in abatement

Interposed by them to Indictments

charging them with grand larceny,

holding that, as one Lindquist, who

was a member of the grand jury find

ing such indictments, was an alien and

not a competent grand juror, they

were void.

He further decided that, as the de

fendants had not been "held to answer

a charge for a public offense" previous

to the finding of the indictment, and

had had no opportunity to challenge

the jury, as provided in section 7188

of the General Statutes of 1894, they

could, at the time of their arraign

ment, Interpose pleas In abatement,

and move to set the Indictments aside

on the ground that they had been

found by an Incompetent grand jury.

Before rendering this decision Judge

Lewis had discharged the Incompetent

juror from the panel, and after de

ciding that defendants could not be

prosecuted under the Indictments

found against them, he resubmitted

their cases to the same grand jury,

which was In the court room, and had

not finally adjourned.

Counsel for the respective defend-

dants objected to such resubmission,

and asked leave to interpose chal

lenges to the panel of the grand jury,

and to each member thereof, before

they retired to their room, claiming

that this was the first opportunity that

had been afforded defendants to chal

lenge, and that the jurors who had

participated in finding the former in

dictments had expressed such opinions,

and were so biased against the defend

ants, that they were Incompetent to

further consider the charges against

them. The county attorney, Mr. Ander

son, objected to any challenges being

allowed at that stage of the proceed

ings, and the court sustained his lobjec-

tion.

RELIGION IN THE PUBLIC SCHOOLS.

The opinion of Judges Baxter and

Senrle, of the Seventh Judicial Dis

trict,, In Rnsnick v. Common School

District N. GO, Stearns County, Minne

sota, et nl., published In this number,

will be read with interest by our sub

scribers, irrespective of their religious

persuasions.

The case was very ably argued by

the counsel for the respective parties,

and the opinion is a calm and dispas

sionate discussion of the constitution

al principles Involved, that reflects

credit upon the court that delivered It.

The authorities cited by the court

clearly sustain the conclusions reached

by it, and it is to be hoped that this

decision will be accepted as final by

all of the parties directly Interested.

CORPORATIONS ANI> MONEY IN POL

ITICS.

Mr. Chapman was not the only re

caicitrant witness before the United

States senatorial committee. Mr.

Havemeyer and Mr. Searles, as the-

great men of the Sugar Trust, were

asked to state the amounts of contribu

tions made by the Trust for political

purposes. They absolutely refused to

answer the question. Their trial for

this refusal has been postponed, but

will probably begin In June. We have

reached an exteremely unfortunate

stage in our political life when great

corporations can with impunity make

secret gifts to the political funds of the

opposing parties, and can defiantly re

fuse, when on oath before a commit

tee of the United States Sennte, to give

the facts. It cannot be a right thing

In public ethics, nor ought it to be pos

sible under the law, for a corporation

to contribute to the campaign funds of

any political party. It is worse rather

than better for a great corporation to

contribute at the same time to the

funds of opposing parties. Such con

duct would seem to indicate a purpose

to poison all political and public life

at the very sources. When great cor

porations like the Sugar Trust stand

ready to pour out vast sums of money

for purposes of political influence, a

preminm is at once placed upon the

control of politics and legislation by

bosses and machines. The existence

of these secret funds supplied by cor

porations that can afford to pay fabu

lous amounts for favorable legislation,
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causes great uneasiness among honest

men. Hardly another situation so

fraught with danger has arisen since

the foundation of the Republic. It

cannot be that rich men who will thus

promote their selfish interests at the

expense of the dignity and honor of

the State, are entitled to be considered

good citizens.—From "The Progress of

the World," in June Review of Re

views.

LINCOLN AS AN ITINERANT LAWYER.

When Lincoin returned to Spring

field, 11l., from Congress, in 1849, he

vigorously took up the practice of law.

Having accepted a case, Lincoin's

first object seemed to be to reduce it

to its simplest elements. 'If I can

clean this case of technicalities, and

get it properly swung to the jury, I'll

win it,' he told his partner Herndon

one day. He began by getting at what

seemed to him the pivot on which it

rested. Sure of that, he cared little

for anything else. He trusted very lit

tle to books; a greait deal to common

sense and the sense of right and

wrong.

"In the make of his character Mr.

Lincoin had many elements essential

to the successful circuit lawyer," says

one of his fellow practitioners. "He

knew much of the law as written Id

the books, and had that knowledge

ready for use at all times That was a

vainable possession in the absence of

law-books, where none were obtaina

ble on the circuit. But he had more

than a knowledge of the law. He

knew right and justice, and knew how

to make their application to the af

fairs of everyday life. That was an

element in his character that gave him

power to prevail with the jury when

arguing a case before them. Few

lawyers ever had the influence with a

jury that Mr. Lincoin had."

When a case was clear to him and

he was satisfied of its justice, he trust

ed to taking advantage of the develop

ments of the trial to win. For this

reason he made few notes beforehand,

rarely writing out his plan of argu

ment. Those he left are amusingly

brief; for Instance, the notes made for

a suit he had brought against a pen

sion agent who had withheld as fee

half of the pension he had obtained

for the aged widow of a Revolution

ary soldier. Lincoin was deeply in

dignant at the agent, and had resolved

to win his suit. He read up the Rev

olutionary War afresh, and when he

came to address the jury drew a har

rowing picture of the private soldier's

sufferings and of the trials of his sep

aration from his wife. The notes for

this argument ran as follows:

"No contract—Not Professional Ser

vices. Unreasonable charge. Money

retained by Deft not given by Pl'ff.—

Revolutionary War—Soldier's bleed

ing feet.—Pl'ff's husband.—Soldier

leaving home for army.—Skin deft:—

Close."

Lincoin's reason for not taking notes,

as he told it to H. W. Beckwith, a stu

dent In the Danville office of Lincoin

and Lamon, was: 'Notes are a bother,

taking time to make, and more to hunt

them up afterwards; lawyers who do

so soon get the habit of referring to

them so much that it confuses and

tires the jury.' 'He relied on his well-

trained memory,' says Mr. Beckwith,

'that recorded and indexed every pass

ing detail. And by his skilful ques

tions, a joke, or pat retort as the trial

progressed, he steered his jury from

bayous and eddies of side issues and

kept them clear of the snags and sand

bars, if any were put in the real chan

nel of his case.'

Much of his strength lay In his skill

in examining witnesses. 'He had a

most remarkable talent for examining

witnesses,' says an intimate associate;

'with him it was a rare gift. It was

a power to compel a witness to disclose

the whole truth. Even a witness at

first unfriendly, under his kindly treat

ment would finally become friendly,

and would wish to tell nothing he

could honestly avoid against him, if he

could state nothing for him.'

He could not endure an unfair use

of testimony or the misrepresentation

of his own position. 'In the Harrison

murder case,' says Mr. T. W. S. Kiddy

of Springfield, a crier of the court in

Lincoin's day, 'the prosecuting attor

ney stated that such a witness made

a certain statement, when Mr. Lincoin

rose and made such a plaintive appeal

to the attorney to correct the state

ment, that the attorney acually made

the amende honorable, and afterward
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remarked to a brother lawyer that he

could deny his own child's appeal as

quickly as he could Mr. Lincoin's.'

Sometimes under provocation he be

came violently angry. In the murder

case referred to above, the judge ruled

contrary to his expectations, and, as

Mr. Lincoin said, contrary to the deci

sion of the Supreme Court in a similar

case. 'Both Mr. Lincoin and Judge

Logan, who was with him in the case,

says Mr. Kidd, 'rose to their feet quick

as thought. I do think he was the

most unearthly looking man I had ever

seen. He roared like a lion suddenly

aroused from his lair, and said and did

more in ten minutes than I ever heard

him say or saw him do before in an

hour.'

He depended a great deal upon his

stories in pleading, using them as illus

trations, which demonstrated the ease

more conclusively than argument could

have done. Judge H. W. Beckwith, of

Danville, Ill., in his "Personal Recollec

tions of Lincoin,' tells a story which Is

a good example of Lincoin's way of

condensing the law and the facts of an

issue in a story.

'A man, iby vile words, first provoked

and then made a bodily atack upon an

other. The latter in defending him

self gave the other much the worst of

the encounter. The aggrafcsor, to get

even, had the one who thrashed him

tried in our Circuit Court upon a charge

of an assault and battery. Mr. Lin

coin defended, and told the jury that

his client was in the fix of a man who,

in going along the highway with a

pitchfork on his shoulder, was attacked

by a fierce dog that ran out at him

from a farmer's dooryard. In parry

ing off the brute with the fork its

prongs stuck into the brute and killed

him.

"What made you kill my dog?" said

the farmer. "What made him try to

bite me?" "But why did you not go

at 'him with the other end of the pitch

fork?" "W'hy did he not come after

me with his other end?" At this Mr.

Lincoin whirled about in his long arms

an imaginary dog and pushed its tail

end toward the jury. This was the de

fensive plea of "son assault demesne"

—loosely, that "the other fellow

brought on the fight"—quickly told, and

in a way the dullest mind would grasp

and retain.

Mr. T. W. S. Kidd says that he once

heard a lawyer opposed to Lincoin try

ing to convince a jury that precedent

was superior to law, and that custom

made things legal in all cases. When

Lincoln arose to answer 'him he told

the jury he would argue his case in the

same way. Said he: "Old 'Squire

Bagly, from Menard, came into my of

fice and said, "Lincoin, I want your ad

vice as a lawyer. Has a man's what's

been elected justice of the peace a right

to issue a marriage license?" I told

him he had not; when the old 'squire

threw himself back in his chair very in

dignantly, and said: "Lincoin, I

thought you was a lawyer. Now Bob

Thomas and me had a bet on this thing,

and I bet him a 'squire could do it, and

we agreed to let you decide; but if this

is your opinion I don't want it, for I

know a thunderin? sight better, for I

have been 'squire now eight years and

have done it all the time."—Miss Ida

M. Tarbell, in McClure's Magazine.

BREACH OF PROMISE.

Does the liaiblllty arise with the prom

ise or with the breach. An interesting

and novel question was raised in the

case of iMinn|e Hosmer vs. Edward Ow

ens, in the Franklin county Common

Pleas last week. Mrs. Hosmer secured

a judgment against Owens for $4,000

for breach of promise. Some

time before Mrs. Hosmer brought her

suit Owens deeded his property to his

children and then left for Canada.

After Mrs. Hosmer got her judgment

she brought suit to set aside these

deeds. Them arose the question, as to

when Mrs. Hosmer became a creditor.

Counsel for plaintiff claim that she be

came a creditor of Owens from the

very day that he made his promise to

marry her. On the other hand, the at

torneys for Owens claim that plaintiff

was not a creditor until Owens broke

his eonrtact to marry her. The ques

tion raises the point whether when a

man promises to marry a woman he

makes 'her his creditor, or whether he

makes her his creditor when he fails to

carry out that promise.—Ohio Law Bul

letin.
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MY SHINGLE.

Irving Browne.

My sbingle is battered and old,

No longer deciphered with ease,

So I've taken it in from the cold

And fastened it up on a frieze.

A long generation ago,

With feelings of singular pride,

1 regarded its glittering show,

And pointed it out to my bride.

Companions of youth have grown few,

Its loves and aversions are faint;

No spirit to make friends anew.

An old enemy seems like a saint.

My clients have paid the last fee

For passage in Charon's sad boat,

Imposing no duty on me

Save to utter this querulous note.

And still as I toil in life's mills,

In loneliness growing profound,

To attend on the proof of their wills

And swear that their wits were quite

sound!

So I work with the scissors and pen.

And to show of old courage a spark,

1 must utter a jest now and then,

Like the whistling of boy in the

dark.

I tack my old friend on the wall.

So that infantile grandson of mine

May not think, if my life he recall.

That I died without making a sign.

When at court on the great judgment

day

With penitent suitors I mingle,

May my guilt be washed cleanly away,

Like that on my faded old shingle!

LAWYERS QUOTE SCRIPTURE.

Attorneys quoted scripture before

Judge Woods in the United States

Court of Appeals at Chicago the other

day. The suit was an appeal from

the Federal Court of Western Wiscon

sin, where a jury gave a verdict of $2,-

000 against the Minneapolis, St. Paul

and Sault Ste. Marie Railroad for the

burning of property in Lincoin County,

the fire, it was alleged, being caused

by sparks from a locomotive. Alfred

H. Bright, of Minneapolis, in arguing

for the railroad company to have the

verdict set aside, asserted that sparks

from a locomotive fly upward, and

the probability of the fire having been

caused by sparks was remote. "The

universal effect of air currents on

sparks of fire was discerned by the

author of Job long prior to the birth

of our jurisprudence when he said,

'Man is prone to trouble, as the sparks

fly upward.' ' William H. Flett, at

torney for Emerson Bros., the firm se

curing the verdict, rejoined: "Counsel

has seen fit to cite the Book of Job in

support of his theory as to sparks. It

is also recorded in holy writ, 'Behold

how great a matter a little fire kin-

dleth."

AN ORTHOGRAPHIC DEFENSE.

This happened in a police court in

San Francisco recently; and the ortho

graphical judgment then delivered will

doubtless be of interest to those who

are learning how to spell, as well as to

lexicographers.

There is an ordinance of the city of

San Francisco, it appears, which pro

vides that when any householder shall

conspicuously display a sign in the

English language, on the front steps

of his house, indicating that no ped

dlers are wanted inside, it shall be an

offense, punishable by a fine of not

less than $5, for a peddler to ring the

doorbell or otherwise disturb the occu

pants.

Conspicuously displayed on the front

steps of a boarding-school for girls in

Vallejo street, in that city, was lately

the sign:

: NO PEDDLARS.

A Russian peddler paid no attention

to this notice, and rang the bell. It

happened that the mistress of the

school herself answered the call. She

was very angry when she saw the ped

dler, and ealled a policeman, who hap

pened to be in sight. The peddler was

taken to the police station, and was

prosecuted under the ordinance.

He belonged to the Peddlers' Benev

olent and Protective Association, and

his case was defended by a smart law

yer employed by that society, who con

tended that the notice on the door be

ing spelled "peddlars' was not in the

English language, and consequently

was not a lawful warning.

The court took this point into consid

eration at once. Dictionaries were

sent for and examined. Then the

court announced its judgment.

The question was, said the justice,

"Did the prosecuting witness indicate

by a notice in the English language
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that no peddlers were wanted?" He

bad consulted all the authorities, and

he found no English word spelled

"peddlar." Webster says; the word is

spelled "peddler," but that it is also

written "pedler" and "pedlar." Wor

cester gives his first choice to "pedler,"

with "padler" for second choice and

"pedlar" for third. The Century Dic

tionary gives the real spelling as "ped

dler," though "pedlar" is also found;

but no "peddlar" appears anywhere.

Of course, the court said, the defend

ant might reasonably have gathered

from the sign that no peddlers were

wanted, but statutes In restraint of

personal liberty are to be construed

strictly. The prosecuting witness had

not complied strictly with the ordi-

nace, and the defendant was therefore

discharged.

The keeper of the boarding school

was greatly astonished at this judg

ment, but it is to be presumed that she

took steps at once to correct the spell

ing of the placard.

HON. O. B. QVALE.

On April 27th, 1897, Gov. Clough ap

pointed Hon. G. B. Qvale of Willmar

to the position of Associate Judge of

the Twelfth Judicial District, created

by the last legislature. Judge Qvale

was born in Norway In 1860, and emi

grated to Minnesota In 1878. He en

tered upon tne study of law in the

office of Hon. John W. Arctander at

Willmar in 1880, and was admitted to

the bar in 1882. He practiced with

his former preceptor until 1884, when

the firm was dissolved. He was Pro

bate Judge of Kandiyohi county from

1884 to 1890, when he was elected

county attorney, and served in that

capacity until 1894. He was chair

man of the republican committee of

his county during the last political

campaign. He is not married.

DlSTRlCT COURT DEClS

lONS.

Rumlck v. Common School District

No. 60, Stearns County, Minnesota,

et al.

(District Court, Stearns County.)

Public Schools—Religious Exercises

and Instruction—Constitution Art.

I, Sec. 16 and Art. VIII, Sec. 3.

A majority of the legal voters of a
school district having petitioned the

trustees of the district to permit and
authorize a school house to be used for
the purpose of divine worship and for
religious instruction, the same not to in
terfere with the use of the school house
for school purposes, such permission
was granted, and the teacher, a mem
ber or the Roman Catholic church, four
or five minutes before the opening of
the regular school exercises at a A. M.
each day required the pupils to stand
and together repeat the Lord's prayer,
and a Hail Mary, and four or five min
utes before 1 P. M. to stand and to
gether repeat the Angelus, the Lord's
prayer and a Hail Mary, and at 4 P. M.
announced "school is out and those who
wish to go may go," immediately after
which the same prayers were said by
the children who remained, and on two
days of the week one half hour's in
struction in the Catholic catechism was
given to such children. No pupil was
required to be present at any of these
exercises, but if present was required
to stand, but not to repeat any of the
prayers unless he bo desired. Held (1)
that allowing such devotional or relig
ious exercises to be held In the school
house violated the rights of con
science guaranteed by Article 1, Section
16 of the constitution of the state; (2)
that such exercises constituted "wor
ship," and made the school house where
they were conducted, a "place of wor
ship," within the meaning of said sec
tion 16, and, therefore, that an ob
jecting tax payer was compelled to "aid
In the support of a place of worship,
against his consent" ; (3) that such exer
cises being peculiar to the Roman Cath
olic church, allowing them to be con
ducted in the school house was the giv
ing of a "preference to a religious es
tablishment or mode of worship," as
that term Is used in said section 16; (4)
that the money appropriated and used
for the support of such school was used
for the "support of schools wherein
distinctive doctrines, creeds and ten
ets of a particular christian and relig
ious sect are promulgated and taught."
contrary to the amendment of 1877 to
section 3 of article VIII of said constitu
tion; and (5) that a tax payer in said
school district could maintain an action
to restrain the school board from per
mitting, and the teacher from conduct
ing, such exercises, or any exercises of
a similar character.

Action for injunction. The material

finaings of fact by the court were as

follows:

VIII.—During all the period of the

organization of said school district, it

has been the custom of the teachers in

the schools taught therein, without ob

jection upon the part of the patrons

thereof, to commence and close the

sessions of said school with prayer

and other ^evotlonal exercises, pecu

liar to the uatholic religion and faith;

and until the commencement of the

present school year, which was on or

about September 1st, 1896, no objec

tion had ever been made, taken or had

to said religious or devotional exer

cises or practices, and there was not

during any part of said period any pro

vision in any teacher's contract requir

ing said teacher to give said religious

instruction, or have any devotional ex

ercises whatever.
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IX.—The defenuant, Mary Tscnum-

perlin, was engaged to teach said

school on or about January 12th, 1897;

she succeeded as teacher one Joseph

Heinen, who had been teacher from

the beginning of the school year in

1806, until on or about that time. Said

Joseph Heinen hau refused from the

commencement of said school year un

til the termination of his services as a

teacher to say any prayers or practice

any devotional exercises in said school,

and while he so refused the attendance

upon said school dropped from about

seventy to from eight to thirty pupils.

Upon the commencement ot the term

of school by said Mary Tschumperlin

objection was made by the plaintiff

herein and others to the saying of

prayers and the practice of devotional

exercises in such school house, and

thereupon a majority of the legal vot

ers of said school district pettioned the

trustees thereof to permit and author

ize the school house in said district to

be used for the purpose of divine wor

ship and for the purpose of instruction

in religious matters and religion, the

same not to interfere with the use of

the school house for school purposes,

which petltiou was granted and no

tice thereof was by the said trustees

given to the defendant, Mary Tschum

perlin.

XI.—Religious exercises and reli

gious instructions were had and given

in said school bouse and in the school

taught therein at the time of the com

mencement of this action as follows:

Four or five minutes before nine

o'clock in the forenoon the children

were called together in the school

room, the pupils required to stand and

together repeat the following prayer:

"Our Father who art in Heaven, hal

lowed be Thy name, Thy kingdom

come, Thy will be done on earth, as

it is in Heaven; give us this day our

daily bread; and forgive us our tres

passes as we forgive them that tress

pass against us; and lead us not into

temptation, but deliver us from evil.

Amen." And also the following:

Hali Mary, full of grace; the Lord is

with thee; blessed art thou amongst

women, and blessed is the fruit of thy

womb, Jesus. Holy Mary, Mother of

God! pray for us sinners, now, and at

the hour of our death, Amen." Then

without any Intermission or further

calling the school to order, the school

exercises proper were begun and con

tinued to twelve o'clock. Then, with

out any dismissal of the school, or In

termission, the said prayers were re

peated; pupils desiring to do so, how

ever, being permitted to retire before

the saying of these prayers. The

school was then formally dismissed for

the noon hour. Four or five minutes

before one o'clock the school was

called and the pupils directed to stand

and repeat the following prayers, viz:

"The Angel of the Lord declared unto

Mary, and she was conceived of the

Holy Ghost. Hail Mary, full of grace,

the Lord is with thee, blessed art thou

amongst women, and blessed is the

fruit of thy womb, Jesus. Holy Mary,

Mother of God, pray for us sinners,

now and at the hour of our death,

Amen. Behold the handmaid of the

Lord. May it be done unto me accord

ing to thy Word. Hall Mary," etc., as

above, "And the word was made

flesh and dwelt among us. Hail Mary,"

etc., as above, closing with the Lord's

prayer as before stateu. Immediately

upon the conclusion of this prayer,

and without any intermission or furth

er calling of the school to order, the

school exercises proper followed, and

continued till four o'clock. At four

o'clock the teacher announced "School

is out, and those who wish to go may

go." Then, without further dismissal

or intermission, the same prayers were

said and the same ceremony had

which was followed, on two days of

each week, by one half hour instruc

tion in the Catholic catechism. There

was no formal dismissal of the school,

further than the teacher saying that

those who wished to do so could go.

No pupil was required to be present

during any of the religious exercises,

but if present was required to staud,

DUt not required to repeat any of the

prayers unless he so desired. The

children were not allowed to move

around the school house after the say

ing of prayers in the morning, and be

fore one o'clock before beginning the

school exercises proper. The foregoing

prayers were repeated part of the time

in German and part of the time in

English.
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XIi.—Said prayers and catechism

are peculiar to, and the distinctive

teachings, practices, doctrines, creed,

tenets and beliefs of the Roman Cath

olic church, and are not admitted or

recognized as such by any other reli

gious faith, church or denomination,

excepting the Lord's Prayer, stated in

defendant's answer.

Calhoun & Bennett, for Plaintiff.

J. D. Sullivan, for Defendants.

Baxter and Searle, J.J. This is an

action brought by the plaintiff against

the defndant, Common School District

No. 60, Stearns County, Minnesota,

and the defendant Mary Tschumperlin,

as teacher of said district, to enjoin

and restrain the defendants from in

structing the pupils attending school

now being held in said school district,

in religious doctrines, beliefs, and

church catechism, or allowing the

same to be done. The facts are stated

in full in the findings of fact, from

which it appears that during all the

period of the organization of said

school district, it has been the custom

of the teachers of the schools taught

therein, to commence and close the

sessions of said school with prayers,

and other devotional exercises, pecu

liar to the Roman Catholic religion and

faith; and that the present teacher of

said school, continues the practice of

Instructing the pupils in such religious

exercises.

That the prayers and devotional ex

ercises had in said school, consist in

repeating the prayers, and having the

exercises, specified in the 11th and

12th foregoing findings of fact.

The importance of the questions in

volved in this case, are fully appreci

ated by this court, and they have re

ceived a most careful consideration.

The plaintiff's objections to the re

ligious exercises and instructions al

lowed In the school are, first: that

they violate the rights of the consci

ence; second: it compels him to aid in

the support of a place of worship

against his consent; and, third: that

these exercises are in their nature sec

tarian, and, therefore, are prohibited

by the provisions of the Constitution

of this state, hereinafer referred to.

Sec. 16, Art. 1, of the Constitution,

provides that, "the right of every man

to worship Cod according to the dic

tates of his own conscience shall never

be infringed, nor shall any man be

compelled to attend, erect, or support

any place of worship, or to maintain

any religious or ecclesiastical ministry

against his consent; nor shall any con

trol of, or intereference with the rights

of conscience be permitted, or any

preference be given by law to any re

ligious establishment or mode of wor

ship."

Sec. 3, Art. 8, as amended provides

that "The legislature shall make such

provisions, by taxation or otherwise,

as, with the income arising from the

school fund, will secure a thorough

and efficient system of public schools

in each township In the state. (But

In no case shall the moneys derived as

aforesaid, or any portion thereof, or

any public moueys or property, be ap

propriated or used for the support of

schools wherein the distinctive doc

trines, creed or tenets of any particu

lar christian or other religious sect are

promulgated or taught.")

Sec. 1, Art. 8, reads: "The stability

of a republican form of government

depending mainly upon the intelligence

of the people, it shall be the duty of

the legislature to establish a general

and uniform system of public schools."

These provisions of our constitution

are in full accord with the spirit and

intention of the federal constitution;

and show how completely this state,

as a civil government, and all its civil

institutions are divorced from all pos

sible connection or alliance with any

and all religion, religious creeds, forms

of religious worship, and everything

of a religious character; and to show

how completely nil persons are pro

tected in their religious views and

rights of conscience; and that no man

can be compelled to support any place

of worship against his consent, or

taxed for such purpose; and more

especially is it true, that our common

schools, as one of the institutions of

the state, created by the constitution,

stands like any other institution of

the state, completely excluded from all

possible connection or alliance with,

any distinctive religious creed or

modes of worship, or with anything of

such religious character; guarded par

ticularly by the constitutional provis

ions above cited, prohibiting approprl
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atlons "for the support of schools

wherein the distinctive doctrines,

creeds or tenets of any particular

christian or other religious sect are

promulgated or taught."

The common school is also protected

by the Constitution from all "Control

of or nterference with the rignts of

conscience, and in short from all pref

erences given by law to any religious

establishments or modes of worship.

They are, also, free to all alike, to all

nationalities, to all sects of religious

faith, to all ranks of society, and for

these equal rights and privileges, all

are taxed equally and proportionate

ly." In commenting upon a similar

clause in the constitution of the State

of Pennsylvania, in the celebrated

Gerrard Will case, Sir. Justice Story,

speaking for the whole court observed:

"Language more comprehensive for

the complete protection of every vari

ety of religious opinion, could scarcely

be used ; and it must have been intend

ed to extend equally to all sects,

whether they believe in Christianity or

not. Under this clause no human

authority can. in any case whatever,

control or interefere with the rights

of conscience of any person. The re

lations of church and state have been

the subject of discussion for many cen

turies; and at certain times, and in

certain nations of Europe some one

particular sect has been the estab

lished church of the state, and at other

times, and in other nations, the belief

of some other sect has been the estab

lished religion. These discriminations

naturally engendered bitterness, enmi

ties, and even caused war. There is

no such source and cause of strife,

quarrel, lights, opposition, and perse

cution as religion."

The early settlers of this state came

chiefly from the New England and

Middle States. They were a superior

class of people, and represented the

best elements of the people of the

states from whence they came. They

were largely believers in the Protes

tant religious faith, but with a "lively

appreciation of the horrors of sectari

an intolerance, and the priceless value

of religious freedom, were instru

mental in framing a constitution

which invited all classes and nation

alities, and representatives of all re

ligions and religious faith, under which

they could worship God according to

the dictates of their own conscience."

Emigrants from European nations

sought homes with us. Those who

had felt the oppression of kingdoms

and empires, and suffered under the

yoke of despotism and religious intol-

erence, came from nearly all the Eur

opean nations. They too, were a su

perior class of people, and consisted

largely of Germans, Scandinavians,

French and Irish, representatives of

different religious doctrines and

church creeds. What more tempting

inducement to cast their lot with us

could have been held out to them, than

the assurance that, in addition to the

guaranties of the right of conscience

and of worship in their own way, the

free district school, in which their

children were to be, or might be, edu

cated, in relation to the rights and

duties of citizenship, were absolutely

common ground, where the people

were equal and where sectarian in

struction, and with it sectarian intol

erance, under which they smarted in

the old country, could never enter.

These people of foreign birth, and

their descendants, are as proud of

their adopted state, and all its institu

tions, as if they had been American

born. They are developing national

traits of character, unsurpassed in in

telligence, by any other class of people,

and all races and nationalities, have

contributed their share to our wonder

ful composit growth and character,

and to the upbuilding and advancement

of the material interests of the state.

We believe that the great mass of our

people of all religious doctrines, ranks

and classes, are Imbued with the spirit

of our constitution, especially as re

gards the subject of this controversy,

and that they are. as they ought to be,

opposed to any violation of its provis

ions, by allowing the introduction in

our common schools, or other state in

stitutions of learning, which are sup

ported by the public moneys, any de

votional exercises peculiar to either

the Catholic or Protestant religion or

faith. In these schools there are, of

course, a multitude of religious sects,

and a diversity of opinion among

them; and it was the evident intention

of the Constitution, to keep the tender
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minds of children, who are to derive

advantages from and have the benefits

of such institutions of learning, free

from the excitement which clashing

religious doctrines, and sectarian con

troversies are sure to produce.

The question presented in this ease

is not one of sectarian predeliction or

religious belief, nor of theological con

ception or sentiment; but is one of

fundamental law, and involves a con

struction of the provisions of the con

stitution heretofore referred to. It is

no part of the duty of the court to

make or unmake laws, but simply to

construe this provision of the constitu

tion, with reference to the facts in the

case. All questions of political and

governmental ethics, and all questions

of policy, must be regared as having

been fully considered and settled by

the convention which framed the con

stitution, and conclusively determinoed

by the people who adopted it. It is

the duty of the court simply to inter

pret its meaning, and determine

whether the facts in the case consti

tute a violation of its provisions. This

is not a question, so far as the court

is concerned, between Catholics and

Protestants. The question is what is

the law in the case? Not what are

the religious opinions of those who de

mand its enforcement.

It is not only the plain duty of every

citizen to support the constitution as it

is framed, but it is the sworn duty of

the judge who administers the law, to

interpret the constitution as it is, and

not as it might have been. To do so

may in some cases lead to seeming in

dividual hardship, but to do otherwise

would be most portentous with evil.

But should it work a seeming hardship

to individuals, that by no means war

rants the violation of a plain and em

phatic provision of the constitution.

The liberty of the citizen, and the

security in all his rights, in a large de

gree, depend upon the rigid adherence

to the provisions of the constitution,

and the laws, and their faithful exe

cution. If courts may in individual

cases, or for the benefit of any class

or sect, disregard, or refuse to enforce

their provisions, then the security of

the citizen is Imperilled, then the will

of the judge would usurp the place of

the constitution and the laws: and the

violation of one provision is liable to

speedily become a precedent for an

other, perhaps more flagrant, until all

constitutional and legal barriers are

destroyed, and none are secure In their

rights.

Nor are we justified in resorting to

a strained construction, or astute in

terpretation, to avoid the Intention of

the framers of the Constitution or the

statutes adopted under it-even to re

lieve against individual or local hard

ships, or for the benefit of any locality.

If unwise or oppressive in their opera

tion, the power that adopted can re

peal or amend. The power to do so,

however, has been wisely withheld

from the courts, their functions only

being to enforce the laws as they find

them enacted. It is a settled rule of

construction that in construing con

stitutional or statutory provisions, the

evident Intention of the framers, and

the legislature that adopted them, as

well as the object to be sought, must

govern; and we must presume that no

superfluous words were used, and that

meaning must be given to every word

used; so as, if possible, to make every

word operative; and the different pro

visions of the constitution must be so

construed, as to be consistent with the

objects of the whole instrument, and

to secure effectiveness to all its parts

(130 U. S. 672.)

We here refer to the case of the

Board of School District No. 8, 44 N.

W. Rep., 967, which contains some well

established principles of law, which

we have quoted as applicable to . the

case at bar. This was a proceeding

by mandamus, brought by certain tax

payers, members of the Roman Catho

lic Church, against the School District,

to compel the Board to cause the

teachers in such school to discontinue

the reading of the Bible in such school;

ind involved the construction of cer

tain provisions of the constitution of

the State of Wisconsin, similar to the

clauses In our constitution heretofore

referred to; and the court held in ef

fect:

1st. That the reading of the Bible

in the common schools is contrary to

the rights of conscience;

2nd. That sectarian Instruction,

which is prohibited in the common

schools, is instruction in the doctrines
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held by one or other of the various re

ligious sects, and not by the rest; and

hence the reading of the Bible in such

schools comes within this prohibition,

since each sect, with few exceptions,

bases Its peculiar doctrines upon some

portion of the Bible, the reading of

which tends to incuicate those doc

trines;

3rd. That the practice of reading

the Bible in such schools can receive

no sanction from the fact that the pu

pils are not compelled to remain in the

school, while it is being read; for the

withdrawal of a portion of them at

such time, would tend to destroy the

equality and uniformity of treatment

of the pupils sought to be established

and protected by the constitution;

4th. That the reading of the Bible

Is an act of "worship" as that term is

used in the constitution; and hence the

taxpayers of any district, who are

compelled to contribute to the erection

and support of common schools, have

the right to object to the reading of

the Bible therein, under a clause of

the constitution of Wisconsin, (which

is the same as our coustitutlon) declar

ing "that no man shall be compelled to

erect or support any place of worship."

5th. That as the reading of the

Bible, at stated times, .n a common

school, is religious instruction, the

money drawn from the state treasury

for the support of such school, is "for

the benefit of a religious seminary,"

within the meaning of the constitution

of Wisconsin, prohibiting such an ap

propriation of the funds of the state.

See also the case of State of Nevada

vs. Halleck, 16 Nevada 373. This was

an application for writ of mandamus

to compel the defendant, the state con

troller, to audit and allow a certain

account in favor of the Nevada Orphan

Asylum, for the support and mainten

ance of orphans under a statute of the

state, appropriating funds for the re

lief of several orphan asylums of the

state. The respondent, the state con

troller, refused to allow the account or

draw his warrant upon the state treas

urer therefor, on the ground, that such

asylum was a sectarian institution,

and that under the constitution of the

state, he was forbidden to audit any

account, or draw any warrant upon

the state treasurer, for the support of

any institution of a sectarian charac

ter. The section of the constitution

referred to in that case, reads as fol

lows: "No public funds of any kind

or character whatever, state, county

or municipal, shall be used for sectari

an purposes." (This is in effect the

same as the last clause of Sec. 3, Art.

8, of our constitution above quoted,

being amendment of 1877.)

It appears from the testimony re

ported that the devotional exercises

claimed to be sectarian In that case,

were very similar to the devotional ex

ercises had in the Avon school in con

troversy, and the Court said: "From

all the preceding facts, it seems to us,

that but one conclusion can be arrived

at, which is that the Nevada Orphan

Asylum is a sectarian institution. The

facts are that all the exercises of a

religious nature are of one kind, exer

cises appertaining to the Catholic

church, and they are regular, and form

as much a part of the dally routine, as

does the study of geography or arith

metic; and these exercises, although

brief, are such as leave their impress

upon the mind of the child. It does

not matter that Catholic parents de

sire their children taught the Catholic

doctrine, or that Protestants desire

theirs to be instructed In Protestant

ism. The constitution prohibits the

use of any public funds for such pur

poses, whether the parents wish it or

not. If all the children at the asylum

were Catholics, and alj their parents

or friends wished them taught Catho

lic dogmas, those facts would not

make the Institution non-sectarian, or

allow the use of public moneys for the

support of such institution. If the in

struction is of a sectarian character,

whether Catholic or Protestant, the

school is sectarian; and it was intend

ed that public funds should not be

used directly or indirectly for the ben

efit of such institution. People of

nearly all nationalities and many re

ligious belief established our state.

They met on common ground and in

the most solemn manner agreed that

no sect should be supported or built

up by the use of public funds. It is a

wise provision and must be upheld."

In the above case the eourt held, that

the Nevada Orphan Asylum was a sec

tarian Institution, and as such, was
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prohibited by the constitution, from

drawing any moneys from the state

treasury to be used for the purpose of

the institution.

As bearing upon the question wheth

er the devotional exercises complained

of in the case at bar, made the school-

house a "place of worship" within the

meaning of Sec. 16, Art. 1, of the con

stitution, heretofore referred to, we

again refer to the case of State vs.

Dist. Board School ulst. No. 8, 44 N.

W. Rep. 907, in which the court held,

in effect, that as the reading of the

Bible in the common schools is "wor

ship," there is no doubt but what the

school room in which it is' so statedly

read, is a "place of worship" within

the meaning of the constitution. "Wor

ship," as defined by Webster, is "the

act of paying Divine honors to the su

preme Being; religious reverence and

homage; adoration paid to God or a

Being viewed as God. To pay Di

vine honors to; to perform religious

service; to adore, etc., etc. The wor

ship of God is an eminent part of re

ligion, and prayer is a chief part of re

ligious worship."

"The piace of worship need not be

confined to a church edifice or place

where the members of a church stated

ly worship. Manifestly the words

place of worship were advisedly used

in the constitution, as applicable to

any place or structure where worship

is statedly held, and which the citizen

is compelled to*attend, or the tax pay

ers are compelled to erect or support.

The mere fact that only a small frac

tion of the school hours is devoted to

such worship, in no way justifies such

use, as against an objecting tax payer.

If the right be conceded, then the

length of time so devoted becomes a

matter of discretion. If the right does

not exist, then any length of time,

however short, is forbidden. The

plaintiff as a tax payer of the district

was compelled to aid in the erection of

the school building in question, and

also to aid in the support of the school

held therein. Being thus compelled to

aid in such erection and support, he

has a legal right to object to its being

used as a place of worship. As the

state can have nothing to do with re

ligion except to protect every person in

the enjoyment of his own, so common

schools or other state institutions of

learning, supported by public funds,

can have nothing to do with religion

or religious worship, In any form or

respect whatever. They are as com

pletely secular as any other institution

of the state, in which all tne people

alike, have equal rights and privileges.

The people cannot be taxed for religion

or religious worship, in schools, any

more than anywhere else. Religous

instruction, in the common school, is

as clearly prohibited by these general

clauses of our constitution, as is re

ligious instruction or worship, in any

other department of the state, support

ed by the revenues derived from taxa

tion."

In the case of Seofleld vs. 8th school

Dist., 27th Conn. 498, the court held:

"That the Inhabitants of a school dis

trict have no right to use the school-

house of the district for religious meet

ings and Sunday schools, against. the

objection of a tax payer of the district,

even though the district may have

voted to allow such use; and that in

junction will be granted against such

use, on the application of such tax-

paper, although the injury to him may

be very slight, as he has no other rem

edy." In the case last cited, the de

fendants insisted, as do the defendants

in the case at bar, that the plaintiff

had no such pecuniary or other inter

est in the subject matter, as would en

title him to bring the action, or to the

relief sought; but the court held, in

effect, "that as the plaintiff can not

sue the district at law for any injury

to the building, his interest in it can

only be protected by this kind of an

action. To deny him his remedy,

therefore, in a case where his rights

have been threatened or violated,

seems to amount to a denial of any

remedy for an admitted and acknowl

edged infringement of his constitution

al rights. This is as much opposed to

the dictates of natural equity and jus

tice, as it is to the principle that the

law will always furnish a remedy for

every innovation of another's rights.

However beneficial and Important

such religious instruction may be, and

however desirous we may be individ

ually to promote it, it cannot be denied

that such a Sunday-school, under the

supervision and control of rellgiouR
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teachers of an ecclesiastical society, is

an entirely different institution from

our statutory common schools ; and

moreover, the value of the right of the

district, and of its inhabitants, to the

exclusive use of the school-house for

school purposes, cannot be measured

by the mere pecuniary injury result

ing from an infringement of the right.'-

If we apply this rule to the case at

bar, the plaintiff has a direct pecuniary

interest in the subject matter of this

controversy. If the law is being vio

lated, as he claims, if school funds are

being used for purposes not intended

by the constitution, that is, for the

support of a place of worship, or for

the support of schools wherein distinc

tive religious doctrines and creeds are

taught, the plaintiff has a right, as a

tax-payer, to interfere, and prevent an

illegal disposition or use of the funds

of the schol district. If the plaintiff as

such tax-payer could maintain an ac

tion for such purpose, and our courts

have repeatedly so held, he may in

like manner maintain an action to

restrain illegal acts, which necessarily

involve such illegal appropriation, or

use of the school funds, in which he

has a pecuniary interest.

The facts as found by the court,

bring this case within the constitution

al amendment of 1877. prohibiting ap

propriations for the support of schools

wherein distinctive religious doctrines,

creeds or tenets are taught.

Moreover the appropriation or use of

the school moneys belonging to said

school district, for such purpose, would

not only be a violation of our constitu

tion, but is contrary to the purpose and

intention of the laws of the United

States, granting certain public lands

within each township in this state, for

the use and benefit of our common

schools, the proceeds of which consti

tute a perpetual school fund for such

purpose. Every common school dis

trict in the state, every tax payer of the

school district, and every person re

siding therein, having children to be

educated in such school, is directly in

terested in such school fund, and in

the preservation thereof. It was not in

tended that such funds should be used

or appropriated for the support of

schools for the incuication of some

particular religious doctrine, but must

have been Intended for the equal bene

fit of all, of every religious sect, and

and whether they believed In Chris

tianity or not, and whether they were

Jews or infidels. The use of the school

or school house, which is supported in

part by this school fund, for the pur

pose of teaching some distinctive relig

ious creed, might deprive the school of

its right to participate in such fund,

within the rule laid down In 16 Nev.

373; and any person having an in

terest in such fund, may maintain an

action to' prevent illegal acts, which

might deprive the school of its share

thereof.

In the case of Weir vs. Day, 35 Ohio,

145, the court held "that a lease of a

public school house tor the purpose

of having a private Belect school

taught therein, for a term of weeks. is

in violation of the trust; ana such use

of the school-house may be restrained

at the suit of a resident tax payer."

In this case the court says, "All pub

lic school-houses are vested in the

boards of education in trust for the

use of the public or common schools,

and the appropriation of them to any

other use is unauthorized and unlaw

ful; being acquired and maintained

by general taxation, for the use of

public schools, to which all the youth

of the district are entitled to admis

sion. It would be a violation of the

trust, to devote it to any educational

purpose, to the benefits of which, each

youth within the district, of school

age. might not of right, demand ad

mission upon equal terms with others

in like condition." And the court

further said, that "as a resident tax

payer in the district, and hence a quasi

corporator, he has a legal right to have

the corporate property used solely for

corporate purposes; and any diversion

of the property to other use is an in

jury to him in law, which will allow

him to maintain the action." This rule

applies with equal force to the case at

bar. In this state the board of trustees

-hold the school-house and property in

trust for common school purposes

only.

We have not overlooked the conten

tion of the defendant's counsel, that

the devotional exercises referred to in

this case, do not violate or affect the

plaintiff's constitutional rights, be
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cause of the fact, that they are con

ducted a few minutes before nine

o'clock in the forenoon and after four

o'clock in the afternoon, and during

the noon hour, at the close of the fore

noon session, and just before the begin

ning of the afternoon session. These

religious exercises referred to in the

11th finding of fact, consist in teaching

"distinctive doctrines, creeds and

tenets of a particular Christian and

religious sect," namely the Roman

Catholic church, as admitted by the

defendant, and found in the 12th find

ing of fact herein, and are expressly

prohibited by Sec. 3, Art. 8 of the Con

stitution as amended, hereto referred

to.

The object and purpose of these con

stitutional provisions, have already

been fully discussed. To say that it

is no violation of their provisions for

the teacher to use the school-house

outside of what the defendants are

pleased to term "school hours," is to

practically nullify and defeat the very

object, spirit, and intention of the con

stitution. If the will of the people, and

the object to be sought by this pro

vision, can be thawarted by any de

vice of this nature, then it might as

well be repealed. The subject de

mands a much more liberal and sen

sible view; and in this connection we

should consider, what seems to us

ought to be, the relation between the

teacher and pupil. The successful

teacher is one who gains the love, re

spect and confidence of the pupil. The

teacher who falls to accomplish this

falls in his calling, and cannot ac

complish what he ought to. In order

to make progress, the child must rely

on what the teacher tells him, and

therefore must have his confidence.

The purpose of the teacher is to guide

and direct the mind of the child; and

the most successful teacher, assum

ing that he or she has the proper Qual

ifications, will be the one who gains

the most love, respect and confidence

of the pupil. The child believes what

it is told, and is not expected to dis

criminate between school hours prop

er, so-called, and five minutes before or

after such hours. The relation be

tween teacher and scholar ought to be

the same at all times, while in the

school -room. The better fitted the

teacher is to win the love and respect

of the pupil, the more reason there is

for prohibiting such teacher from ex

ercising any religious influence, as re

gards sectarian doctrine, over such

child. To allow the teacher to use

the school-room, during all hours

except from nine to twelve o'clock,

and from one to four o'clock for the

purpose of teaching the pupil in

religious doctrines, of some parti

cular church, is manifestly as plain a

violation of the intention of the consti

tution, as if such services were actually

had during school hours proper. The

child whose parents agree with the

teacher upon religious matter, will be

taught to believe the teacher is right

all the time, while the child, whose

parents do not agree with the teacher,

upon such matters, will be taught that

the teacher is right during school hours

proper, and wrong the rest of the day.

It is of the greatest importance, it

seems to us that the influence of a

teacher over the child, in order to ac

complish much, must be continuous

and equal; and the influence that is

exerted on part of the day canot be

separated from that exerted during

another part of the day; and children

cannot be taught to distinguish be

tween what the teacher teaches one

part of the day, from nine to twelve,

and one to four o'clock, from what the

teacher teaches during part of the

day, immediately befor, and after such

school hours.

It is further contended by the defend

ants that the plaintiff has no cause for

complaint, for the reason that his chil

dren are not compelled to remain in the

schoolroom while those religious exer

cises are being conducted, but are at

liberty to withdraw therefrom during

such time. We cannot sanction this

proposition. When, as in this case, a

small minority of the pupils in a pub

lic school is excluded for any cause,

from any exercises conducted by the

teacher in the school room, or when

such children are practically prevented

from taking part in such exercises, be

cause religious in their character,

and contrary to their own belief, from

that moment the excluded pupil loses

caste with his fellow students, and is

liable to be regarded with aversion,

and subject to reproach and insult.

This practice would tend to destroy
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the equality of the pupils which the

constitution seeks to establish, and

puts a portion of them to serious dis

advantage in many ways 'with respect

to others.

The permitting of instruction in relig

ious matters in our common schools

will tend to keep apart the children of

the parents of different religious

creeds, as well as the parents them

selves, and engender continual strife

and quarrel in the neighborhood where

harmony might otherwise exist. If we

allow such feelings to be engendered

in such communities, our common

schools will prove a curse Instead of a

blessing,- as they should be, to all man

kind.

The statute relied upon by the de

fendants, being section 3682 of the

Statutes of Minnesota of 1894, au

thorizing the trustees of any common

school district to permit the school

house to be used for purposes of divine

worship and other purposes, has we

think, no application in this case.

This statute was evidently intended

to cover cases where the school house

was actually rented to some person or

society, which had no connection with

the school, or its management. It

was never Intended to be used as a

cloak or subterfuge to enable the

school trustees to use the school-house,

and the teacher employed therein with

public school moneys, to conduct re

ligious worship in connection with

such school. If this act could be con

strued as granting such authority, as

is claimed by the defendants, it would

be clearly unconstitutional, within the

rule laid down in the cases above cited.

However, it never was so Intended,

has no application to the question in

volved herein, and it is not necessary,

for the purpose of this case, to deter

mine its consttutionality.

The public schools are intended to

be purely secular institutions. It is

expected that what is taught therein

will be subjects upon which all edu

cated men are agreed, and that noth

ing shall be taught which tends to ex

cite the passions or religious preju

dices of the people. In order that the

public schools may fill the place in

tended they must be free from any

thing that has any tendency to excite

the passions or prejudices of any of

the patrons.

The common school is one of the

most indispenslble, useful, and valu

able civil institutions this state has. It

is democratic, and free to all alike, In

perfect equality, where all children of

our people stand on a common plat

form, and may enjoy the benefits of

an equal and common education.

Every parent must be allowed to feel

that the school, to which the state

compels him to contribute his money,

teaches nothing to which he can

rightfully object, and he is entitled to

Insist that it shall not be so used,

either directly or indirectly, either In,

or out of so-called school hours proper,

as to defeat this purpose.

When the constitution prohibits the

use of public money to further any re

ligion, it should be so construed as to

carry out this purpose to the fullest

extent. It is Impossible to give it

effect, without an entire prohibition of

the use of the school-house by the

teacher, at any time, for the purpose

of teaching any particular religious

doctrine.

No state constitution was ever

framed that we have been able to find,

that so completely excludes, and pre

cludes the possibility of religious strife

In civil affairs of state, as ours; and

yet, so fully protects all alike in the

enjoyment of their own religion. All

sects and denominations may teach

the people their own doctrines, in prop

er places. Our constittutlon protects

all and favors none.

We fully appreciate the value and

importance of religious Instruction of

some kind, for it incuicates good mor

als. No more complete code of morals

exists than is contained in the New

Testament, which re-affirms and em

phasizes the moral obligations laid

down in the Ten Commandments.

However, the priceless truths- of the

Bible and religions are best taught to

our youth in the church, the Sunday

and parochial schools, the social re

ligious meetings, and above all, by the

parents of the home circle. There

these truths may be explained, and en

forced, the spiritual welfare of the

child guarded, and protected, and this

spiritual nature directed and culti

vated In accordance with the die
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tates of parental conscience. The

constitution does not Interfere with

such teachers and culture. It only

banishes theological teachings from

the common schools, and institutions

of learning supported by public funds.

It does this not from any hostility to

religion but because the people who

adopted it, believed that the public

good would be thereby promoted. 44

N. W. Rep. 967.

Fully appreciating the Importance

of the case, we have carefuly examined

all authorities bearing upon the ques

tions involved, that we have been able

to find. In view of the fact too, that

the case has excited much public inter

est, and that there has not been, so far

as we are aware, any judicial determi

nation of the precise questions involv

ed herein, we have deemed it proper,

to make this somewhat extended ex

planation of our reasons for the conclu

sions we have reached. In many re

spects, the case involves questions of

first impression, and they must be de

termined upon general principles of

law established in other cases, and

from, what seems to us to have been,

the evident Intention and purpose of

the framers of our constitution. These

provisions, as herein construed, apply

to all alike, to all classes, to the people

of all religious creeds and sects, and

to all schools and institutions of learn

ing in this state, supported by public

money or appropriations.

In the light, therefore, of these well

established principles of law, as ex

pressed in the authorities above cited,

and applying the same to the facts in

this case, our conclusions may be sum

marized as follows:

That the devotional or religious exer

cises referred to in the foregoing find

ings of fact, are prohibited by the pro

visions of the constitution of this state,

heretofore referred to, because:

1st, They violate the rights of con

science: (Sec. 16, Art. 1.)

2nd, That such exercises constitute

"worship." and that the school room

where the same are conducted, is a

"place of worship," within the mean

ing of such constitutional provision;

and therefore the plaintiff is compelled

to "aid in the support of a place of

worship, against his consent."

3rd, That the confining of such re

ligious exercises, to acts of worship,

prayers and catechism peculiar to the

Roman Catholic church, as stated in

the 12th finding of fact, is the giving

of "preference," as that term is used

in the constitution; (Sec. 16, Art. 1.)

4th, That the money appropriated

and used for the support of such com

mon school, is used for the "support of

schools wherein distinctive doctrines,

creeds and tenets of a particular Chris

tian and religious sect, are promulgat

ed and taught," contrary to the provis

ion of Sec. 3, Art. 8, of the constitution

as amended in 1877.

5th. That the plaintiff, a tax payer in

said school district, having an interest

in the subject matter, may maintain

this action, to restrain the commission

of such unlawful act; and,

(ith, That he is, therefore, entitled

to the relief demanded in the com

plaint, restraining the school board

from permitting, and the teacher from

conducting, the religious exercises

complained of, or any exercises what

ever of a similar character.

DlGEST OF MlNNESOTA

DEClSlONS.

APPEAL — MOTION FOR JUDG

MENT NOTWITHSTANDING VER

DICT.

Quaere: Whether an order denying

a motion for judgment notwithstand

ing verdict is appealable.—Eckmau v.

Lauer, 69 N. 893.

—REARGUMENT AFTER REMIT

TITUR.

After the supreme court has rendered

judgment, and remitted it to the court

below, and the remittitur has been

there filed, the jurisdiction of the su

preme court is divested, and the case

cannot be recalled for reargument.—

Rud v. B'd of Comrs. of Pope Co., (;9

N. 8SU

BUILDING ASSOCIATIONS — MEM

BERS HOW AFFECTED BY IN

SOLVENCY.

When, by reason of losses, there was

such a deficiency in the assets of a

building and loan association that it

could not mature its stock, the pur

poses for which it was organized could

not be carried out, and the court pro

ceeded to wind it up, held, this put au

end to the contract between it and its
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members, at least so far as future per

formance was concerned.—Knutson v.

N. W. Loan & Building Ass., 69 N. 886.

—ADJUSTMENT OF RIGHT.

Held, further. In adjusting matters

between it and its members, the court

should proceed on the principle of re

scission, as far as the same can be

equitably and justly applied, and each

member should, to that extent, receive

back what he paid, and pay back what

he received. But it is the duty of each

member to bear his share of the losses

and expenses of the association, and

the expenses of the receiver appointed

by the court. Therefore the borrow

ing member is not entitled to set off

all that he has paid against the loan

or advancement which he has received;

but a sufficient portion of what he has

so paid should be held until final dis

tribution, to cover such losses and ex

penses, and only the rest of what he

has so paid should be set off against

such loan or advancement, and the re

mainder of such loan or advancement

should be collected from him.—Id.

—ADJUSTMENT SUSTAINED.

Held, it does not appear that the

court below ordered an unreasonable

amount of what each borrowing mem

ber so paid in to be so held to cover

such losses and expenses.—Id.

CORPORATIONS — ISSUE OF

STOCK.

Under the provisions of Gen. St. 1894,

sec. 3415, an agreement entered into by

the subscribers for stock shares in a

corporation that, for each share paid

for, a certificate for two or more shares

shall be issued to the shareholders, is

void.

No equitable rights of the creditors

of an insolvent corporation can be

based upon the bare fact that such an

agreement has been entered into, in an

action to enforce the double liability

of stockholders. Nor have stockhold

ers who have accepted certificates is

sued in accordance with such an agree

ment any equitable rights, as against

other subscribers who have paid for

their stock, but have not applied for or

received certificates, which may be en

forced In such an action.—Rogers v.

Gross, 69 N. 8!>4.

—INSOLVENCY — LIABILITY OF

STOCKHOLDERS.

It was verbally agreed between all

of the subscribers, except one, for

stock shares in a corporation that, for

each share paid for, a certificate for

five shares should he issued and deliv

ered to the subscribers. Some of the

subscribers paid for shares, and re

ceived certificates in accordance with

this agreement, which certificates were

signed by G., as president of the cor

poration. G. paid for the shares he

had subscribed for, but did not take a

certificate. The corporation subsequent

ly became Insolvent, and, in an action to

enforce the double liability against the

stockholders, it is held that G. is only

liable in an nmount equal to the par

value of his shares actually subscribed

for, and is not liable to an amount

equal- to five times their par value.

—Id.

EVIDENCE — LAND OFFICE REC

ORDS.

Certalu certificates and letters of the

register of the local laud office and

the commissioner of the general laud

office held to be each the mere legal

conclusion of the officer as to the legal

effect of records in his office, and of no

weight as evidence.—Preiner v. Meyer,

60 N. 887.

FRAUD — RESCISSION — EVi

DENCE.

Held, in an action for rescission of a

contract upon the ground of fraud,

that the verdict In favor of plaintiff

was supported by the evidence.—Riggs

v. Thorpe, 69 N. 891.

—RULINGS OF COURT.

Assignments or errors relating to the

ruling trial court upon the admission

of evidencefi and also to its refusal to

charge as requested by defendant's

couusel, considered and disposed of.—

id.

MASTER AND SERVANT — NEGLI

GENCE—EVIDENCE.

Held that a verdict in favor of an

employee for personal injuries caused

by the negligence of a subcontractor

was sustained by the evidence.—Eck-

man v. Lauer, 69 N. 893.

MORTGAGE — ESTOPPEL OF

GRANTEE OF MORTGAGOR.

On the facts, held, a grautee of a

mortgagor is not. as against the mort

gagee in an action to recover posses

sion of the premises after the expira

tion of the time for redemption from

foreclosure estopped from asserting a
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paramount title.—Preiner v. Meyer, 69

N. 887.

PROMISSORY NOTE — ACCOMMO

DATION MAKER—FRAUD—COL

LATERALS.

Held, upon a consideration of the

pleadings and evidence, that there was

no competent evidence in this case to

show that the defendant was an ac

commodation maker of the note sued

on, or that the note was given for an

unlawful and fraudulent purpose, or

that the holder thereof diverted and

misapplied the collaterals pledged as

security for the payment of the note,

and that a verdict for plaintiff was

properly directed.—Mahoney v. Bar

ber, 69 N. 886.

PUBLIC LANDS — PRESUMPTION

AS TO TITLE.

The plaintiff mortgagee, in an action

to recover possession of the mortgaged

land after foreclosure, proved that the

mortgagor was in possession of the

land at the time he made the mort

gage It appeared that he subsequent

ly conveyed to and delivered posses

sion to the defendant, who applied to

the officers of the United States land

office to enter the land as a homestead,

and his application was pending at the

time of trial. Under these circum

stances, held, it cannot be presumed

that the title to the land is in the Unit

ed States.—Preiner v. Myer, 69 N. 887.

TITLE INSURANCE—LOSS OF TI

TLE—ADVERSE POSSESSION.

A condition precedent to a right of

action upon a policy, which prohibits a

recovery unless the insured has con

tracted to sell the estate or interest

covered by the policy, and the title has

been declared, by a court of last re

sort of competent jurisdiction, defec

tive or incumbered by reason of a de

fect or incumbrance for which the com

pany would be liable under the policy,

has no application where the land is

held by another party in actual ad

verse possession, and the Insured has

lost it absolutely by reason of a defect

In the insured tltle.—^Place v. St. Paul

Title Ins. & Trust Co., 69 N. 706.

BUILDING OPERATIONS — INSOL

VENCY—USURY.

The payment of dues upon stock in a

building and loan association which

has become insolvent is held. In Post

v. Mechanics' Building & L. Asso.

(Tenn.) 34 L. R. A. 201, to be unavaila

ble to the stockholder for credit upon

an usurious loan, when the affairs of

the company are being wound up, since

such credit would relieve him from

his share of the losses.—S. C. 37 S. W.

216.

CONSTITUTIONAL LAW—OBLIGA

TION OF CONTRACTS—STATUTE

OF LIMITATIONS.

A statute excluding nonresidents of

the state from the benefit of a statute

of limitations when the cause of action

arose in the state and the defendant

subsequently ceased to be a resident

thereof is held, in Bates v. Cullum (Pa.)

34 L. R. A. 440, to be valid even as ap

plied to a pre-existing obligation

against which the bar of the statute

had previously become complete. This

is directly in conflict with the decision

in Normal School Dist. v. Blodgett (11l.)

31 L. R. A. 70, which decides that a

perfected defense under the statute of

limitations is properly within the pro

tection of the constitution guaranty as

to due process of law.—S. C. 35 Atl.

861.

—FRAUDULENT TRANSFERS.

The right to transfer property In

payment of a debt when the debtor is

solvent is held, in Third Nat. Bank v.

Divine Grocery Co. (Tenn.) 34 L. R. A.

445, to be within the constitutional pro

tection of property rights; and there

fore a Tennessee statute declaring that

every transfer of property to preferred

creditors, or which "would have that

effect," shall be void, without limiting

it to cases of Insolvency, is held uncon

stitutional.—^ C. 37 S. W. 390.

CONTRACT—BREACH.

Taking stock in or belptog to organ

ize or manage a corporation formed to

carry on a business after one has

agreed on the sale of such a business

not to continue it in that locality is

held, in Kramer v. Old (N. C.) 34 L. R.

A. 389, to constitute a breach of the

contract—S. C. 25 S. E. 813.

DEATH BY NEGLIGENCE — DAM

AGES

The damages for the death of a

married woman, In an action brought

by her husband under the Tennessee

statutes, are held. In Chattanooga Elec.

R. Co. v. Johnson (Tenn.) 34 L. R. A.

442, not to include the loss to her

minor child, as the statute, which pro
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Tides that a right of action for Injuries

causing death shall not abate by rea

son of her death, but shall pass to

widow, children, or personal represen

tatives, falls to make any express pro

visions as to the beneficiary in case of

the death of a married woman, but

leaves the recovery to go to the hus

band jure maritl as it would have gone

at common law but for the rule of

abatement.—S. C. 37 S. W. 558.

LIFE INSURANCE—FORFEITURE

—NOTICE.

The beneficiary of a certificate of in

surance on the life of her father, who

is insane or Incapable of attending to

business, is held, in Buchanan v. Su

preme Conclave I. O. of H. (Pa.) 34 L.

R. A. 436, to be entitled to notice of his

default in paying assessments before

a forfeiture can be declared therefor

after she has given the company no

tice of his condition and requested a

notice of any default on his part so

that she might make an effort to pay

the assessment if he does not.—S. C.

35 Atl. 873.

-CONFLICT OF LAWS—HUSBAND

AND WIFE.

The right of a wife to assign a poli

cy of Insurance on the life of her hus

band, under the New York statute,

when the policy is issued for her bene

fit and her husband gives his written

consent, is sustained in Spencer v. My

ers (N. Y.) 34 L. R. A. 175, although

the policy was issued by a foreign com

pany In another state.—S. C. 44 N. E.

942.

MUNICIPAL CORPORATION — IS

SUE OF BONDS—ELECTION.

Two thirds of the voters voting at

an election to be held for the purpose

of issued bonds are held, in Belknap

v. Louisville (Ky.) 34 L. R. A. 256, to

mean two thirds of all the votes cast

for any purpose at that election, al

though this was one of the questions

voted upon at a general election.—S. C.

36 S. W. 1118.

GARBAGE ORDINANCE.

An ordinance prohibiting the collec

tion or transportation of garbage with

out a license is sustained In State v.

Orr (Conn.) 34 L. R. A. 279, as an ex

ercise of the police power; and a pro

vision against the transportation of

"such refuse matter as accumulates in

the preparation of food for the table"

is construed to apply only to that

which is abandoned as worthless, and,

so long as it can be properly utilized

for other purposes and does not con

stitute a nuisance, it is said to be

property which may be sold or other

wise disposed of at the will of the own

er.—S. C. 35 Atl. 770.

RELIGIOUS CORPORATIONS—RE

MOVAL OF OFFICERS.

A majority of the members of an ab

solutely independent congregation are

held, in Long v. Harvey (Pa.) 34 L. R.

A. 169, to have no authority to remove

officers whose terms are indefinite ex

cept by acting in compliance with the

rules and discipline of the church.—

S. C. 35 Atl. 869.

TAXATION—BONDS OF DOMESTIC

CORPORATION.

Bonds of a domestic corporation,

which are in another state In posses

sion of a nonresident owner, are held,

on the other hand, in Re Bronson's Es

tate (N. Y.) 34 L. R. A. 238, not to con

stitute "property within the state,"

within the meaning of the New York

transfer tax act; but shares of capital

stock of a domestic corporation, al

though the certificates are in another

state, in possession of a nonresident

owner, are held to constitute "property

within the state."—S. C. 44 N. E. 718.

—BONDS OF FOREIGN CORPORA

TION.

Bonds of a foreign corporation, as

well as bonds and certificates of stock

of domestic corporations, when depos

ited within a safety vault within a

state, although owned by a nonresi

dent, are held, in Re Whiting's Estate

(N. Y.) 34 L. R. A. 232, to be "property

within the state," within, the meaning

of the New York transfer tax act.—S.

C. 44 N. E. 715.



120 THE MINNESOTA LAW JOURNAL. [vol. v

CHICAGO'S LADY ASSISTANT CORPOR

ATION COUNSEL.

Corporation Counsel Thornton has

shown excellent judgment in selecting

Miss Cora B. Hirtzel ns one of his of

ficial assistants. He will find her as

efficient and her services as valuable

to him as any assistant in his office.

She was not appointed by Mr. Thorn

ton because she was a woman, but be

cause she is an able lawyer and cap

able of rendering him as much assist

ance in the preparation of cases for

court, and making briefs and argu

ments, as any lawyer he could select

for that position.

Miss Hirtzel was born in Ottawa.

Ill., read law at Oakland, Wis., In the

offices of Jackson & Thompson, and

ex-Judge George Gary, a brother of

pur distinguished judge, Joseph E.

Gary, of this city. She came to Chi

cago ten years ago and went into the

employ of the late Hon. W. C. Goudy,

then one of the ablest lawyers at the

Chicago bar. She took the regular

course at the Chicago College of Law

and graduated therefrom in 1890. Five

years ago she left Mr. Goudy's em

ploy to make a specialty of briefing.

Some probate and other practice came

to her without her really seeking it,

but she rather preferred the study

and working out of legal propositions

to actual practice In court.

This is the first time a woman has

ever been appointed to the position of

Assistant Corporation Counsel in the

great city of Chicago, and it affords

us pleasure, knowing Miss Hirtzel, to

be able to say that she is eminently

qualified for the position.

To show how Miss Hirtzel is re

garded by her brethren of the bar it

is only necessary to say that she has

prepared briefs for such lawyers as C.

S. Darrow, E. B. Felsenthal, Edm.

Furthinan, Win. W. Gurley, Wm. B.

Keep, C. A. Knight, Wm. E. Mason.

Ewd. Maher, John Woodbridge, J. S.

Runnells, M. Starr, A. A. Thomas and

C. S. Thornton.

Miss Hirtzel lives at 521 Belden av

enue, with her sister. Miss Louise

Hirtzel, who Is head bookkeeper for a

large iron firm—Chicago Legal News.

LAWYERS OF OLD TIMES.

The Hon. James B. Bradwell, editor

of the Chicago Legal News, is publish

ing a series of papers in that most ex

cellent journal entitled "Lawyers.

Judges and Some of My Clients and

Friends at Rest in Rose Hill Ceme

tery." The papers are beautifully

illustrated with half-tone engravings

understood to have been made by

Judge Bradwell himself, and the

sketches of deceased lawyers, clients,

etc., are replete with interest. Many

of them contain gracious and tender

tributes to departed friends. Among

the engravings we find tombs, monu

ments, etc., some of which are so

beautiful as to remind one of the mar

ble glories of the Cainpo Santo at

Genoa. Among the most beautiful of

these is the tomb which affords the

last resting-place of Myra Bradwell.

the lamented consort of Judge Brad

well, a distinguished, strongly intellec

tual and most excellent woman, who

in the state of Illinois fought and

won the battle for the right of wom

an to be admitted to the bar, and hav

ing been admitted, refused to be en

rolled and declined practice, but

founded a great legal journal, which

still at the head of its editorial page

bears the legend, "Myra Bradwell,

founder and editor for twenty-five

years." On the facade of this tomb

in niches are busts of Judge Bradwell

and Mrs. Bradwell.

After all, do not these sketches, em

bodying, as they do, attempts to re

sist the effacing hand of death,

"And vanquish time and fate,"

carry with them a depressing rather

than an enlivening moral? A song,

a story, a tradition, prattled even on

the lips of children, seems to have in

it more of immortality than marble or

bronze.

"Pride, bend thine eye from heaven to

thine estate,
See how the mighty shrink into a song!
Can volume, pillar, pile, preserve the

great,
Or must thou trust tradition's simple

tongue,
When flattery sleeps with thee and his

tory does thee wrong?"
Among other curiosities, we learn

from these papers that John Weot-

worth, the great politician, familiarly

known as "Long John," was admitted

to the Illinois bar in 1841. But Judge

Bradwell is somewhat in error when

he says, referring to Long John's pop

ularity with the farmers, that "there

was hardly a farmer in his district to

whom he did not annually send an in

stallment of seeds under his frank as

a member of congress." He was con

tinually sending seeds and political

documents to Ed. Bump, who was a

Democrat, and omitting to send any

thing to old Ben. Butterfleld and old

Seymour Thompson, who were Whigs,

—judge Seymour D. Thompson in

American Law Review.
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HON. JAMES C. TARBOX.

On May 4th, 1897, Gov. dough ap

pointed Hon. James C. Tarbox, of

Monticello, Judge for the Seventeenth

Judicial District, created toy the test

legislature.

Judge Tarbox was born in Phillips,

Maine, on April 10th, 1857. At the

age of eighteen he entered Bowdoin

College, from which he was graduated

with high honors. Later he took a

course at Columbia Law School. For a

time he held a government position in

one of the departments at Washington.

There it was that he formed his first

acquaintance with practical politics;

and the selfish greed and dishonesty

of this new acquaintance so contrasted

with the purity of college life that he

soon began to experience a disgust for

politics, and shortly gave up (his po

sition to engage 1n the practice of (his

chosen profession.

In 1881 he came to Minnesota, and

opened a law office in Monticello, a

place on the Mississippi forty miles

above Minneapolis. In the fall of 1896

he was elected on the Republican tick

et to the office, of county attorney for

Wright count}-, but owing to his eleva

tion to the bench -his official life as

county attorney was of short duration.

No men know so well as lawyers do
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the qualifications necessary for a

judge, and the unanimous endorsement

of the attorneys in his district is, for

Judge Tarbox, a recommendation that

needs no comment. He is married and

has two children.

THE LEGISLATURE'S POWER TO TAX.

The legislature has no power to tax,

but that conferred by the constitution

in article nine, sections two, five, six,

seven, eight; and this power is express

ly limited, although all legislatures

have made appropriations on the as

sumption that they had unlimited pow

er to tax and expend, except in the in

currence of a public debt which has

caused the unconstitutional expenditure

of millions of dollars for every con

ceivable object which selfishness or im

proper motives could secure. Hence it

is about time for the people to assert

and enforce the rules laid down in the

constitution limiting the legislature in

its power to tax and appropriate the

public money.

The constitution, article 9. sec. 2, pro

vides "The legislature shall provide for

an annual tax sufficient to defray the

estimated ordinary expenses of the

state for each year. Whenever it shall

happen that such ordinary expenses of

the state for one year shall exceed the

income of the state for such year, the

legislature shall provide for levyiug

a tax for the ensuing year sufficient

with other sources of income to pay the

deficiency of the preceding year, to

gether with the estimated expenses of

such ensuing year." The other sec

tions provide that "for the purpose of

defraying extraordinary expenditures,

the state may contract public debts, but

such debts shall never in the aggregate

exceed two hundred and fifty thousand

dollars," which shall be authorized by

law, for some single object, distinctly

specified, passed by two thirds vote;

w hich law shall levy a tax annually to

pay the annual interest and a tax to

pay the principal within ten years, and

especially appropriate such taxes to the

payment of such principal and inter

est, and which debt shall be contracted

by loan on state bonds and the money

arising therefrom shall be applied to

the object specified and to no other

purpose whatever. And except as thus

provided, the state shall never contract

any public debt, but In time of war,

to repel invasion or suppress insurrec

tion.

This power requires: (1) An annual

tax to defray the annual ordinary ex

penses. (2) An extra tax to defray ex

traordinary expenditures. (3) No other

er tax or expenses in time of peace.

It therefore follows that the power is

limited to: (1) An annual ordinary tax

to defray annual ordinary expenses,

and. (2) An annual extra tax to defray

annual extraordinary expenditures.

And the question is, "Is the annual tax

limited to ordinary expenses" or are

the words "to defray ordinary ex

penses" a limitation of the taxing

power so as to limit and confine tJhe

annual tax in section two, to annual

ordinary expenses exclusively.

The words "sufficient to defray the

estimated ordinary expenses of the

state for each year" is or is not a limi

tation; and the first point is to prove

that it is a limitation, or that the an

nual tax is limited to the annual ordi

nary expenses and cannot be applied

to any other expense whatever.

By sections two and five, article nine,

the constitution provides for ordinary

and extraordinary expenses and for or

dinary and extraordinary taxes, which

covers all kinds of expenses and all

kinds of taxes. The extraordinary

taxes and expenses are confined to pub

lic debts. All other taxes and ex

penses are ordinary.' Section two com

mands that (1) The legislature shall

provide the tax; (2) The tax shall

be annual; (31 It shall be sufficient

according to the estimate; (4) It

shall defray the ordinary expenses of

the state for each year; (5) If the

ordinary expenses for any year exceed

the income for such year, a deficiency

tax shall be levied the ensuing year to

pay the deficiency of the preceding

year. The words "shall provide" is

mandator}' per se. covers the whole sec

tion and commands that it shall be "an

annual tax" which shall be "sufficient"

and shall "defray" the "ordinary ex

penses of the state for each year."

which per se excludes all other ex

penses. The tax is limited to an

amount "sufficient" "to defray" the "or

dinary expenses," no more and no less,

because the power to tax "sufficient"

to pay "ordinary expenses" prohibits
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a tax for more or less than "sufficient."

The sufficiency is to be measured by

the "estimated" ordinary expenses, be-

cuse it can only be "estimated" in ad

vance. If the estimate is not "suffi

cient" a tax must be levied the "en

suing year" to "defray the deficiency

of the preceding year" and if more than

"sufficient" the tax is unconstitutional

because the command is to tax "suffi

cient" and not to tax more than "suffi

cient" or less than "sufficient." The

second clause providing for a deficiency

tax when the levy is less than "suffi

cient" assumes and expresses that the

"estimate" for the tax might be less

than "sufficient," but cannot in any

case be more than "sufficient" to pay

ordinary expenses, because the ordina

ry expenses are the current and usual

expenses for carrying on the Govern

ment and are known and can be "esti

mated" In advance for which the tax

"shall" be levied. The current ex

penses can be known and "estimated,"

but the payments cannot be estimated;

hence a deficiency tax can be levied the

ensuing year to meet the deficiency, if

the payments or collection of the tax

becomes less than the "estimated"

"sufficient" annual tax; but the tax can

not be more than "sufflcienf'for the es

timated ordinary expenses, because the

command of the constitution is to make

the tax "sufficient." The "annual tax"

is limited to annual "ordinary ex

penses" because the power to tax for

ordinary expenses per se excludes ev

ery other expense. It is a tax for or

dinary expenses and for no other pur

pose; hence the tax must be, (1) an

nual; (2) sufficient, and, (3) pay

ordinary expenses exclusively. The

word "tax" is the subject, and the

word "ordinary" the predicate. A tax

for ordinary expenses. A tax for cur

rent expenses. A tax for the usual

common and current expenses of the

state government "for each year."

Hence it is, (1) An annual tax; (2)

A sufficient annual tax; (3) To defray

the estimated ordinary expenses; (4),

For each year; and therefore "an an

nual tax for annual ordinary expenses"

and for no other purpose whatever.

The discussions in the constitutional

convention prove that the framers of

this constitutional limitation intended

the annual tax to be limited to ordinary

expenses and the specific thought ex

pressed by Mr. Gorman was that, as the

annual tax was limited to the annual

current expenses the amount provided

in section five for extraordinary ex

penses in the establishing of asylums

for the deaf and dumb, for the blind

and others, was entirely inadequate,

and moved its increase to one million;

but upon Mr. Sitzer's statement that if

more than the amount named was re

quired at any one time for such insti

tutions, it could be obtained by amend

ment to the constitution. Const. Deb.

385, 386, 394, 395, 418-421, 463. In pur

suance with this meaning the constitu

tion was amended Nov. 5th, 1872, pro

viding that for the purpose of erecting

and completing buildings for a hospital

for the insane, a deaf, dumb and blind

asylum and state prison, the legislature

may by law, increase the public debt

of the state to an amount not exceed

ing $250,000 in addition to the public

debt already authorized by the consti

tution. Const, art. 9 sec. 14; Laws

1871. ch. 19; 1872. ch. 11.

The South Carolina Constitution, art.

9, sections 3, 7, are the same as the

Minnesota Constitution, art. 9. sections

2, 5, except the Minnesota amendment

of 1860, which inserted the word "or

dinary" after the word "estimated" in

section 2. In the Bond Debt Cases, 12

S. C. 280, one question was whether or

not an act authorizing a loan to redeem

outstanding obligations was constitu

tional as an ordinary or extraordinary

expense. By eliminating inapplicable

expressions, it will be found that the

court said: The word "ordinary" is

used in the constitution in the sense of

current or usual expenditures and the

word "extraordinary" is used in con

tradistinction to the word ordinary.

After thus providing for the expenses

of the state government designated as

ordinary in the sense of current annual

expenses, the constitution provides for

extraordinary expenditures by con

tracting public debts, which is for all

expenditures as do not fall within the

class of ordinary current annual ex

penses. Hence ordinary expenses are

limited to current annual expenses for

administering the state government.and

all other expenses come within the class

of extraordinary. Chief Justice Wil-

lard said that, ordinary expenses were
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limited to the current annual expenses

of the state and extraordinary expenses

are those which do not in their nature

constitute ordinary. The legislature

cannot create a debt by borrowing In

anticipation of taxes or other current

revenue, because the constitution pro

vides for meeting such deficiency,which

must be followed. The provision for

extraordinary expenditures prohibits

the creation of public debts by the state

or any agent of the state except as

therein provided. The power to tax

is limited. Prohibitory language is not

necessary, because when a power is

granted for the purpose of bringing into

existence specific rights, the mode in

which that power is required to be ex

ercised is material to the creation of

such rights and the provisions are man

dator}-. Haskell, J., said, the consti

tution carefully defines the ordinary

expenses and leaves to extraordinary

expenditure every expense which does

not come within the word ordinary. If

it is current expenses for the support of

the government, it is ordinary, and if

any other expense it is extraordinary.

In State v. Leaphart, 11 S. C. 459, the

question involved was whether or not

appropriations to pay interest on public

debts were ordinary or extraordinary

expenses. The court said: The con

stitution provides for ordinary and ex

traordinary expenses. The ordinary ex

penses means the current expenses of

the state government and confines the

annual tax to this purpose "to the ex

clusion of objects which cannot come

under the term ordinary expenses,"

and the extraordinary expenses are all

those which are not ordinary. And on

page 473, it is stated, the plan of the

constitution is to raise money for the

current expenses of the state which is

the ordinary expenses and next to raise

money for all expenses which are not

current expenses and which are the ex

traordinary expenditures. The first is

by an annual tax and the second by

loan on state bonds. The annual tax

is limited to the annual current ex

penses. "This is plain, positive and

mandatory." "The tax levy is an

nual, the appropriation is annual and

the winding up of the accounts in the

treasury is annual."

The constitutional provisions for an

annual tax for ordinary expenses and

an extra tax for all other expenses is

only found In Wisconsin, Minnesota,

South Carolina and Nevada, and there

is no judicial construction but in South

Carolina, except the dictum In Klein v.

KInkead, 16 N'ev. 204, that the build

ing of an Insane asylum is an extraor

dinary expense. But In South Carolina

these provisions have been construed to

be, (1) plain, positive and mandatory;

(2) that the annual tax is limited

to ordinary expense, because power

to tax is given for the specific purpose

to pay ordinary expenses; (3) that

ordinary expenses means current ex

penses and all other expenses are ex

traordinary.

The Colorado Constitution, art. 10,

sections 2, 11, 16, and art. 11, sec. 3,

provides "an annual tax with other re

sources to defray the estimated ex

penses of the state government for each

year," which shall not exceed a certain

number of mills on the dollar, and no

debt shall be created except as therein

provided. This asserts the same prin

ciple as the Minnesota constitution,

namely, an annual tax for annual ex

penses with the power to go beyond

this by levying an extra tax and incur

ring a debt, except that the Colorado

limit is a certain number of mills on

the dollar and the Minnesota limit is

"ordinary expenses." Hence both

states provide an annual tax to defray

the expenses for each year, limited in

Colorado to a certain number of mills

and in Minnesota to ordinary expenses.

The Minnesota is an annual tax for an

nual ordinary expenses and the Colora

do an annual tax for annual expenses

not exceeding the limit. In Be App.

13 Col. 321, the Supreme Court stated

that the constitution provided for two

classes of expenses, oruraary and ex

traordinary. The ordinary is limited

to expenses necessary and proper for

the support of the state government,

and the extraordinary covers all other

expenses. The ordinary is to be paid

by the annual tax which is imperative,

and the tax cannot be diverted to any

other object but current expenses of the

state government. It would be trifiing

with the constitution to hold that the

obligation to provide a tax for a given

purpose is Imperative, but that the ap

propriation of the fund arising from

such tax is optional. The ordinary ex
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penses of the legislative, executive and

judicial departments of the state are

the expenses Intended to be provided

for, by the constitutional provision of

an annual tax for annual state ex

penses, and all other expenditures, in

cluding public Improvements, are under

and to be provided for by other pro

visions of the constitution. If the le

gislature make appropriations or au

thorize expenditures in excess of the

constitutional limits, such acts are void,

and every department of the state

should refuse to execute the same. Cit

ing Cooley Const. Lim. 69, 70; People

v. May, 0 Col. 85; Lake v. Rollins, 9

Sup. Ct. Rep. 652; People v. Johnson,

6 Col. 499; People v. Supervisors, 52 N.

Y. 563. It was previously held In this

state that the annual tax is limited to

the current annual expenses and that

a separate annual tax for state insti

tutions was unconstitutional, because

such a tax must be Included in the an

nual tax for the expenses of the state

for each fiscal year. People v. May, 9

Col. 92; People v. Scott, 9 Col. 430; Da

vis v. Brace, 82 1ll. 542; 1 Dest. Tax.

468.

If the Colorado court construes the

words "to defray the expenses of the

state for each fiscal year" to be a lim

itation confining the annual tax to

the annual current expenses; then the

Minnesota provision, "to defray the es

timated ordinary expenses of the state

for each year," must also be a limita

tion; because, "ordinary expenses of the

state for each year," is stronger than

"expenses of the state for each fiscal

year"; inasmuch as the expenses are

limited, to "ordinary expenses" and

the other is without this limiting word

"ordinary." The pivot is the limita

tion. In Minnesota the limitation is

"ordinary expenses" for each year, and

In Colorado "expenses of the state for

each year." Hence "ordinary ex

penses" limits the tax to that which is

ordinary—that is current and usual—,

and "expenses of the state" limits the

tax to current expenses; and therefore

if "expenses of the state" means cur

rent expenses, "ordinary expenses of

the state" means current expenses—and

In both cases "the obligation to provide

a tax for a given purpose is Imperative

and cannot be diverted from that pur

pose." In Re App. 13 Col. 321.

The Kansas constitution directs the

legislature to "provide each year for

revenue sufficient to defray the current

expenses of the state" and "for the pur

pose of defraying extraordinary ex

penses and making public improve

ments the state may contract public

debts," Art. 11, Sees. 3, 5. By substi

tuting "ordinary" for "current" and ex

cluding "and making public improve

ments," these provisions are the same

in principle as the Minnesota constitu

tion, namely, (1) an annual tax (each

year revenue) sufficient to defray the

ordinary (current) expenses of the

state; and (2) for the purpose of defray

ing extraordinary expenses (which in

cludes public improvements) the state

may contract public debts.

In State v. School Fund, 4 Kan. 267,

these provisions were construed to

mean, (1) that the annual tax ("each

year revenue") is limited and confined

to annual current expenses; (2) that

current expenses are ordinary expenses

which must "be met by annual taxa

tion." The court said, the constitution

"prescribes the duty of the legislature

and a rule to guide them in the dlf-

charge of that duty." "It provides for

the common and ordinary expenses of

the state accruing necessarily each year

and are precisely what the constitution

declares shall be met by annual taxa

tion." The same principle was an

nounced In Graham v. Horton, 6 Kan.

343. In State v. Comrs., 21 Kan. 419.

the question of ordinary and extraor

dinary expenses arose under a law,

which is the same as if it arose under

the constitution, because the constitu

tion is a law. The court said that the

ordinary expenses were such as are

necessary In conducting ordinary busi

ness and did not cover the erection of

public buildings and a tax for ordinary

expenses cannot be diverted to any

other purpose. This is true, ordinary

expenses means the usual current ex

penses, Hine v. Wooding, 37 Conn., 126;

Livingston v. Pippin, 31 Ala. 550; Mills

v. Richland, 72 Mich. 100. And a tax

for ordinary expenses cannot be used

for any other purpose; the rule being

that "taxes cannot be diverted from the

object for which they were levied."

Nat. Bank v. Barber, 24 Kan. 53-1;

Doty v. Ellsbree, 11 Kan. 213; State v.

Leavenworth, 2 Kan. 61; R. R. v.
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Woodcock, 18 Kan. 20; Sleight v.

People, 74 Ill. 47; Truett v. Justice, 20

Ga. 102; State v. Haben, 22 Wis. 629;

Cooley Tax, 766.

The constitutional power to tax for

the expenses of the state for each year

has always been juridically held to be

a limitation, because it is a tax for a

specific purpose and cannot be diverted;

hence "to defray the expenses of the

state.' means the anuual current ex

penses and nothing else. Stats v. Med-

berry, 7 Ohio St. 522. "To defray the

current expenses of the state," mcaus

the comon and ordinary expenses. State

v. School Fund, 4 Kan. 267. "To de

fray the estimated expenses of the

state government for each fiscal year,"

means the necessary and proper ex

penses of the state government and

nothing else. In He App. 13 Col. 321.

"To defray the ordinary expenses of

the state for each year," means current

expenses and excludes every expense

not ordinary. Bond Debt Cases, 12 S.

C. 280 and "to defray current expenses"

means, what it says. Peo. v. Suprs. 52

N. Y. 563; Rodman v. Munson, 13 Barb.

68, 188.

The Louisiana constitution provides

that the annual tax be "devoted solely

to the expenses of the year for which

it shall be raised," the surplus to sink

ing the public debt and all appropria

tions in excess of revenue shall be void.

This requires the annual tax to be de

voted to the expenses of the year for

which it shall be raised—that is the

annual tax must pay the annual ex

penses—but there is no limitation on

the tax or on the expense. The only

limitation is that the annual tax must

pay the anuual expense in the same

year. The tax and expense must be an

nual and the tax must be big enough

to pay the expense. The tax Is not lim

ited to any certain amount, nor in any

other way except that it must be an

nual. The expenses are not limited to

"current" expenses as in Kansas or

"ordinary expenses" as in South Caro

lina and Minnesota or "expenses of the

state government" as in Colorado but

may cover any expense, and the only

requirement is that the expenses of

each year shall be paid by the taxes of

each year, so that there will be no

debt. In Harris v. Dubuclet, 30 La.

An. 662, the question Involved was,

whether or not, a law appropriating one

half of a mill "of the general funds"

for a number of years to pay the pur

chase price of a capitol building, was

devoting the "revenue of each year"'

"solely to the expenses of the year" for

which it is raised. Justice Egan held

the law was unconstitutional, because

the tax and expenses must be yearly

and raised and expended yearly by the

same legislature, otherwise the "rev

enue of each year" would not defray

"the expenses of the year for which the

revenue was raised." hence the revenue

must be "each year," the expense must

be "each year" and "each years" tax

must defray the expenses of the year

for which it is raised. Chief Justice

Manning said that the law was consti

tutional, because, although the tax and

expense was provided for years in ad

vance, yet it was devoting the revenue

of each year to the expenses of each

year—the tax and expense arising the

same year—and the time of levy and

appropriation was immaterial; hence

the tax and expense can be anticipated;

the only limitation is to raise the tax

and spend it during the same year.

Here is asserted two opposite prin

ciples. The Manning rule, that, a tax

levy in presentl to mature in futuro and

to meet an expense maturing at the

same time is, devoting the revenue of

each year to the expenses of that year,

because, the tax and expense accrue or

mature within the same year. If this

were true, one legislature could bind

all future legislatures by fixing the tax

and expenses in presentl to take effect

annually in futuro, and thus destroy

the rule that one legislature cannot

bind a subsequent legislature. The

principle asserted by Justice Egan, that

the tax must be levied and the expense

accrue within the same year and that

each legislature must do all the taxing

and appropriating, is the correct and

settled rule, carefully reviewed and as

serted in Springfield v. Edwards, 84 11l.

626; Law v. People, 87 Ill. 385; People

v. Stuart, 97 Ill. 125.

This Louisiana case mixes these fun

damental constitutional rules (1) An

annual tax for annual expenses. (2)

Each legislature must do its own tax

ing and appropriating, which cannot

extend beyond its own life. (3) An ex

pense or appropriation to mature In fu



No. 6] THE MINNESOTA LAW JOURNAL. 127

turo not bottomed on a lawful tax levy

is a debt. And cannot be harmonized

with the principles in Kein v. Johnson,

33 La. An. 587; State v. Clinton, 28 La.

An. 400; State v. Johnson, 28 La. An.

511; State v. Atkinson, 32 La. An. 89.

The California constitution empow

ered the legislature to levy taxes for

any expense but prohibited any debt

or liability except as therein provided.

The power to tax was not limited to or

dinary expenses or current expenses,

or expenses of the state, but extended

to any expense so long as a public debt

was not Incurred. The case of People

v. Johnson, 6 Cal. 490, held that the

power to tax was limited to current ex

penses. This was affirmed in Nongues

v. Douglass, 7 Cal. 65. In Kopplkus v.

Comrs. 16 Cal. 249, the court held that

the constitution allowed any kind of an

expense so long as a debt was not con

tracted, hence the former cases were

repudiated, because it was held that

the tax law was not limited to current

or ordinary expenses, but that it was a

power to tax without limitation so long

as a debt was not created. In People

v. Pacheo, 27 Cal. 208, the court ex

tended this rule to the anticipation of

the taxes the same as if the money was

In the treasury; holding that a law

which creates obligations to pay money

extending over a series of yeaTS, but at

the same time provides for raising the

money by taxation to meet the pay

ments as they mature and apropriates

the money In advance to that purpose,

does not create a debt hence, the legis

lature could appropriate for an author

ized expense In presentl as in Kopplkus

v. Comrs. and contract for future pay

ments as in State v. McCauley, 15 Cal.

455; and McCauley v. Brooks, 16 Cal.

24 or Chapman v. Morris, 28 Cal. 395,

and contract any expense by levying

a tax for that expense and anticipate

that tax and expense—that is tax and

expend in presenti to take effect in fu

turo—which is the Louisiana ruling.

This ruling and the reasons upon which

it is grounded has been demonstrated

to be vicious and untenable in the fol

lowing cases: Springfield v. Edwards,

84 1ll. 626; Caulson v. Portland, Deady

481; where Judge Deady denounces the

ruling in strong language. Law v.

People, 87 Ill. 385; State v. Medberry,

7 O. St. 526; Lake Co. v. Rollins, 130

U. S. 662; State v. Hickman, 11 Mont.

550; Council Bluffs v. Stewart, 51 la.

385; Dunsmoor v. Furstenfeldt, 88 Cal.

522; Salem v. Salem, 5 Or. 27; Scott v.

Davenport, 34 la. 208; People v. Stuart,

97 1ll. 125; Grant v. Davenport, 36 la.

401.

Some states limit the power of tax

ation by confining the annual tax to

ordinary expenses as In Minnesota.

South Carolina, Nevada, or to current

expenses as in Kansas; or to expenses

of the state government as in Colorado

and Ohio. And other states do not lim

it the power as In Louisiana and Cali

fornia. But when the power is limited

as in Minnesota, it is a correct syl

logism to say "Nothing but ordinary

expenses are payable with the annual

tax." Current expenses, not public

buildings, are alone ordinary expenses;

hence public buildings or' anything not

current expenses cannot be paid by the

annual tax.

JNO. F. KELLY.

HAWAIIAN ANNEXATION.

Every one will admit that no ob

stacles to the annexation of Hawaii

are any longer to be found In the his

tory of the establishment of the pres

ent republic. Nor are any obstacles

to be found In the larger Interna

tional situation, Inasmuch os the great

European powers have for many years

well understood the intimate nature

of 'the relationship existing between

the Hawaiian group and the United

States, and had become accustomed de

cades ago to the view that the future

political status of Hawaii was a mat

ter merely to be determined between

Honolulu and Washington. As for the

claim by Japan of a right to interfere

of to be consulted, it is without foun

dation. There aire, it is true, many

coolie laborers of Japanese birth in the

Sandwich Islands, but these are very

recent, comers, and their importation

has been an industrial incident In

which the government of Japan until

lately has had no part. The sugar crop

has grown sixfold within a very few

years, and Asiatic field laborers, with

out their families and under no condi

tions of permanent' settlement, have

been employed in great numbers. In

the minds of many thoughtful Ameri

cans the really difficult question is how
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to reconcile a suitable administration

of the Hawaiian Islands with the prin

ciples that generally prevail In the ad

ministration of our American States.

It is feared by some of these men' that

Hawaii may at an early day seek land

obtain admission as a State if now ad

mitted as a territory; and such a thing

might eventually be possible as a na

tional presidential election turning up

on the prejudices of *he Portuguese

vote in the island of Oah'u, while the

policy of this great country might at

some fateful moment be decided by the

action of a senator whose predilections

were derived from an ancestral strain

of Polynesian blood. Uudoubtedly the

time has come when we must face the

question whether or not the American

flag may float over an outlying region

like Hawaii, without the necessary con

sequence of the reciprocal participation

of such a region in the business of gov

erning this country. The Senate will

do well to face all such questions with

the utmost frankness. The assured

benefit of perpetual free trade with

the United States would be a most ade

quate compensation to Hawaii for all

that it can possibly give up; and it

could not reasonably expect,—at least

for a long time,—to be allowed to send

representatives to Washington.—From

"The Progress of the World," in Amer

ican Monthly Review of Reviews for

July.

JAPAN AND HAWAII.

It is, of course, not strange that

the Japanese have become somewhat

Intoxicated by the ease with which

they defeated the Chinese. As a mat

ter of fact, the United States has al

ways been Japan's best friend. The

people of this country have had for

Japan the most intense feelings of in

terest and sympathy. If any Europ

ean Machiavelli has been encouraging

Japan to take an attitude of aggression

in matters concerning the United States

and Hawaii, Japan should be warned

In time against evil advisers. It is only

an enemy of Japan that could give

such advice. Certain London newspa

pers have esserted that the Japanese

navy could readily overpower that of

the United States, and lay waste San

Francisco and the whole Pacific slope-

But this merely Illustrates once more

the invincible ignorance of London

journalism. Our vessels already In the

Pacfflc and adjacent waters are more

than a match for the whole Japanese

navy, and would need no assistance

from that larger half of our naval arm

ament that is stationed in the Atlan

tic. Tliis same element of malevolent

European journalism has hinted that

it would be an admirable thing for

Japan to attack the United States,

with Hawaii for an excuse, while

Spain should declare war simultaneous

ly on the score of Cuba. It is probably

hard for some Europeans to believe

that no sane person in the United

States would for a moment have the

slightest doubt aibout the outcome un

der these circumstances. But the Jap

anese know something of the resources

of America, and they will not exchange

American friendship for a Spanish alli

ance. Happily there is not the slight

est speck of a war-cloud hovering over

the Pacific, nor is there any lurking

hint of unfriendliness in the Japanese

Government's arguments on the annex

ation question. The correspondence

will doubtless proceed with courtesy on

both sides. Assuredly it will not exer

cise any determining influence upon

the fate of the annexation treaty. The

only thing to be really decided is what

would be best for the United States.—

From "The Progress of the World," in

American Monthly Review of Reviews

for August.
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—1 —

Rulings of the court below on the

trial together of these actions, upon ob

jections made to certain offers to intro

duce testimony of the same general

character, considered and disposed of.

Held, that the rulings were correct.—60

N. W. 805.

—2—

Gen. St. 1804, g 2685, which requires

that all railway companies shall build,

or cause to be built, and kept in repair,

good and sufficient crossings at all

points where public .high ways may be

intersected by railway lines, is appli

cable to a ease where, in the course of

construction of a railway, a stream of

water has been turned from its natural

channel into an artificial one, wholly

upon the right of way. and has, by rea

son thereof, made it necessary for the

company to build a bridge over the

stream, as a part of an approach or

highway crossing of the railway

tracks. If the bridge is necessarily a

part of the approach or crossing, it

must be built and kept in repair by the

railway company.—ii0 N. 'W'. 808.

—3—

In action for damages resulting from

acts of another, alleged to have been

negligent, the complaint is not demur

rable, as not stating a cause of action,

unless the particular acts alleged are

such that they could not be negligent

under any evidence admissible under

the allegations of the pleading. Rol-

seth v. Smith, 35 N. W. MS, 38 Minn.

14, followed.—60 N. W. 800.

—4—

1. Held, that the evidence justified

the jury in .finding that plaintiff's in

jury was caused by the negligence of

those in charge of defendant's car.

2. Also, that there was no evidence

to submit to the jury on the question of
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plaintiff's contributory negligence. Can

ty, J., dissenting.

3. Also, that the damages awarded

were excessive, and that a new trial

should be granted unless' plaintiff will

consent to a reduction of the verdict.—

69 N. W. 000.

1. Under Gen. St. 1894, | 5204, the

filing of the return of the sheriff is nor

a jurisdictional prerequisite to the pub

lication of tihe summons. Corson v.

Shoemaker, 57 N. W. 134, 55 Minn.

386, overruled.

2. Under the statute, the office of a

return of the sheriff that the defendant

cannot be found is, not to authorize the

publication, but to support it after it is

made, being prima facie evidence that

the case was one where service by pub

lication was authorized, to-wit, where

the defendant could nor be found in

the state.—69 N. W. 903.

—6~

Held, following Dunn v. Bank, 61 N.

W. 27, 59 Minn. 221 (1) that where the

stockholders of a banking corporation

voted txi increase its stock, having au

thority to do so under the articles of

association, and part of such stock was

purchased by its president, Who was

also city treasurer, and paid for with

city funds unlawfully used by him for

that purpose, and the stock then sold

by him lo third parties, the stock was

not ultra vires and void, but at most

only voidable; (2) that, in view of the

lapse of time after the stock was issued

before the bank failed, the want of dil

igence on part of the holders in not

sooner discovering the insolvency of

the bank, and the large amount of cor

porate indebtedness still outstanding

which has been incurred since the stock

was issued, the holders of the stock

have no right to rescind, as against

creditors whose rights have become

vested bv insolvency of the bank.—69

N. W. 904.

Pursuant to the order directing the

issuing of a writ of certiorari to the

probate court, a citation was served

upon the opposite party in interest to

show cause why the action of that

court should not be reversed. The re

lator prevailed. Held, that he was en

titled to costs and .disbursements

against the opposite party in interest,

although the writ was directed only to

the probate court.—69 N. W. 908.

"The "disclosure" of the garnishee is

competent evidence in favor of a

"claimant," and against the plaintiff,

for the purpose of showing what prop

erty had been impounded by the gar

nishee proceedings, and thus identify

ing it as the same property to which

the claimant is assorting a right.—69

N. W. 909.

—9—

An overdue and unpaid installment

of interest, known to the indorsee at

the time of purchase, dishonors nego

tiable paper, and renders it subject.

In the hands of the purchaser, to ex

isting defenses between the original

parties, the same as an overdue and

unpaid installment of principal. Bank

v. Scott Co., 14 Minn. 77 (Gil. 59), fol

lowed.—69 N. W. 909.

—10—

Action against the sureties on a bond,

given by an agent to buy grain, condi

tioned that he would, on demand, de

liver or account for all grain purchas

ed by him for his principal, and pay

over all moneys In his hands belonging

to him; the breach alleged being that

he had failed, on demand, to deliver or

account for the grain purchased by

him, or to pay over the money in bis

hands furnished him by the principal

for the purpose of buying grain. Held,

that the fact tihat the principal, in the

conduct of the business, used and fur

nished for the use of his agent scales

which bad not been tested and sealed,

as required by Gen. St. 1894, § 2205,

constituted no defnse in favor of the

sureties. The illegal act alleged—the

use of unsealed scales in weighing

grain—constituted no link in the plaint

iff's chain of title to the grain or the

money, or any part of his cause of ac

tion. Neither was the plaintiff depend

ant upon it for the purpose of estab

lishing hie claim.—69 N. W. 910.

—11—

A bank which had been depositary of

county funds for one term, about to ex

pire, and which was indelrted to the

county for money deposited with it

during that term, was designated de

positary for a recond term, and gave to

the county a bond, with sureties, condi

tioned that it would pay on demand

all funds "which shall be deposited in

said bank pursuant to said designa

tion." The account between the bank

and the county was kept in the form

of one open current account. During

the second term, from time to time, de

posits were made to the credit of the

county, and payments made generally

to the county on its checks; the amount

of these payments during the second

term exceeding the amount of the de

posits during the same time, leaving a

balance still due the county, when the

bank failed during the second term.

Held, that the sureties were only lia

ble for money deposited during the sec

ond term for which their bond was

given, but that the relation between

the bank and the county was that of

debtor and creditor, and that the

money deposited with the bank became

its property, and all payments made by

it to the county were made with its

own funds: and. having been paid gen

erally on a single continuous account.
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the law will appropriate them accord

ing to the general rule, viz., the first

item on the credit side to discharge or

reduce the first item on the debit side;

that the sureties have no right to have

the payment first applied to discharge

the debits created by deposits made

during the second term. The case dis

tinguished from those on official bonds

where the officer was merely the cus

todian of public funds, which remained

the property of the public, and where

he used the public funds which came

Into his custody during one term to

discharge his liability on account of an

embezzlement committed by him dur

ing a previous term.—69 N. W. 912.

—12—

1. In determining whether the doc

trine of respondent superior applies,

the test Is whether, with reference to

the matter out of which the alleged

wrong sprung, the person sought to 'be

charged had the right, under the con

tract of employment, to control, in the

given particular complained of, the ac

tion of the person doing the wrong.

Rait v. Carpet Co. (Minn.) 68 N. W.

729, followed.

2. Held that, In this case, this was,

under .the evidence, a question for the

jury.

3. The injury to a boy aged between

eight and nine years consisted of the

mangling of the ends of the ring and

middle fingers of the left hand, so as

to require their amputation at or near

the first joint. Held that. In the ab

sence of any evidence of special or pe

culiar damages, a verdict in favor of

the minor for $1,800 was excessive.—

69 N. W. 914.

—13—

1. An insurance company assigned

to and deposited with the ' insurance

commissioner certain securities in trust

for the benefit of its policy holders, pur

suant to Gen. St. 1894, i 3332. Subse

quently the Insurance company and the

defendant trust company made an ar

rangement by which the former as

signed to the latter these securities in

exchange for other securities. The two

companies then procured from the In

surance commissioner a retransfer and

surrender of the securities deposited

with him, the insurance company sub

stituting In place of them (but of much

less value) part of the securities which

it had received from the trust com

pany, and the trust company deposit

ing with the state auditor, in trust for

itself, the securities thus surrendered

by the Insurance commissioner. The

surrender by the insurance commis

sioner of the securities deposited with

him. and the substitution of others In

their place, was without the knowl

edge of the policy holders, and with

out the knowledge or approval of the

state treasurer. The trust company

had notice of these facts. In an action

brought in behalf of all the policy hold

ers of the Insurance company for the

purpose of administering and distrib

uting the proceeds of all securities de

posited with the Insurance commis

sioner in trust for their benefit, the

plaintiff was appointed receiver, with

power to take possession of all such

securities, and to bring such actions as

might be necessary for that purpose.

He then brought his action against the

trust company and the state auditor to

compel the delivery to him of the se

curities withdrawn from the insurance

commissioner, and tendering a return

of all the securities given by the trust

company In exchange for them, whtcb

had been deposited by the insurance

company with the insurance commis

sioner, but not those not thus depos

ited, but retained, by the insurance

company. Held, that the insurance

commissioner has no authority to trans

fer, surrender, or exchange securities

deposited with him in trust for policy

holders without the approval of the

state treasurer in the cases and in the

manner provided by Gen. St. 1894, J

3155; and that the attempted transfer

and surrender by him was not merely

voidable, but absolutely void. Hence,

that this action by the receiver is not

one for a rescission, and that the rules

governing such actions have no appli

cation. He is not required to make

good to the trust company that part of

the securities given by it In exchange

which was retained by the insurance

company, and has never come into his

hands. All that is required of him is

to do equity by returning those which

have come Into his possession from the

insurance commissioner.

2. The fact that the amount of the

securities deposited by the Insurance

company in trust for the benefit of pol

icy holders exceeded the minimum de

posit required by statute. Is not mate

rial. The excess was as fully bound

by the trust as the balance.

3. Gen. Laws 1881, c. 123 (Gen. St.

1894 , 5 3331 et seq.). authorizes the

business of insurance against losses re

sulting from the insolvency of those to

whom goods are sold on credit.

4. The court had jurisdiction of the

state auditor as respects the control

and disposition of this trust fund for

the benefit of policy holders In which

the state, as such, has no interest. For

mer decisions as to the control of the

courts over the official acts of execu

tive officers of the state government

distinguished.—69 S. W. 916.

—14—

Held that, under the form of ballot

submitted to the electors of the city

of Duluth upon the subject of issuing

water and light bonds, and expending

the proceeds, propositions 2 and 3 were

competing propositions, and that an

elector could vote against both, but not

In favor of both.—69 N. W. 919.
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—15—

1. Held, a chattel mortgage execut

ed before, but not filed of record un

til after, the mortgagor makes an as

signment under the insolvency law for

the benefit of his creditors, is void aa

to such creditors.

2. Held, the purchaser of the mort

gaged property from the assignee has

the same right as the assignee himself

to avoid the chattel mortgage on the

ground that it is fraudulent as to such

creditors.

3. Held, such an assignee is pre

sumed to represent creditors of the as

signor, and the burden is on the party

asserting the contrary to prove it.

4. Held, the burden is also on the

party asserting it to prove that tne

creditors of the assignor had such no

tice of such unrecorded mortgage that

they are not In position to take ad

vantage of the failure to file it of rec

ord-.—69 N. W. 920.

—16—

1. Held, the district court has power

to set aside an order granting a new

trial on the ground that such order was

erroneously granted, at least, if set

aside before the time to appeal from-

it expires.

2. The complaint duly alleged that

the probate court appointed G. B.

guardian of the Infant plaintiff, A. B.

The plaintiffs were named in the title

of the complaint as "G. B., in Her

Own Behalf, and as Guardian of A. B."

Held, the court might, after verdict,

grant leave to amend such title, so as

to read "G. B.. in Her Own Behalf,

and A. B., by G. B., His Guardian."

3. Held, the widow and beneficiary

of the insured could not. on cross-ex

amination, In an action brought by her

on the life insurance policy, be ques

tioned as to statements made to her by

her deceased husband in his lifetime.

4. The Insured was found dead, with

a bullet hole in the back of his head,

and a revolver in his hand. The de

fense to the action was that he com

mitted suicide. There was evidence

tending to prove that there were no

powder marks around the wound. Held;

for the purpose of rebutting the theory

of suicide, it was competent to prove

experiments made In discharging the

same revolver with similar cartridges,

and noting at what distance from the

muzzle of the revolver the object fired

at was found to be singed or powder-

burned.

5. Held, whether a witness Is suffi

ciently qualified as an expert is a ques

tion of fact for the trial court, and an

appellate court will not nold the rul

ing thereon erroneous unless it is clear

ly so.

6. The policy required proofs of

death to be furnished to the insurer,

but did not state what such proofs

should contain. Held, plaintiff could,

on the trial, explain and contradict

statements made in such proofs as to

the manner of death.

7. Held, the verdict is sustained by

the evidence.—69 N. W. 923.

—17—

1. An information in the nature of

quo warranto, brought by the attorney

general, will lie against a county to

oust it from adjoining territory illegal

ly annexed to the county, and over

which the county has assumed juris

diction.

2. Held, every presumption is in fa

vor of the finding of the commission,

acting under chapter 298, Laws 1895,

that the petitions presented are con

formable to law, and of the proclama

tion of the governor made pursuant

thereto, annexing such territory to the

adjoining county; but such presump

tion may be rebutted by showing that

such finding is not supported either by

the actual existing facts, or by any

competent or proper evidence of such

facts.

3. Held, the writ and- Information,

having admitted such finding and

proclamation, is Insufficient, because

it does not sufficiently allege any facts

to rebut such presumption.—69 N. W.

925.

—18—

1. A long course of dealing by an

agent for his principal, during which

his acts had never in any manner been

repudiated by the latter, held to raise

a presumption that the agent had ac

tual authority to do what was done by

him in line with such course of deal

ing.

2. The principal Is dead. The agent

Is the husband of plaintiff, and. under

the statute, cannot, without her con

sent, be called by defendant to testify,

but can be called by her. There was

no direct testimony in the case that

the agent had authority to bind his

principal by the acts in question. Plain

tiff failed to call said agent, and failed

to offer any evidence to show want of

authority in the agent. Held, under all

the circumstances, it must be presum

ed that the agent had authority, or that

the principal subsequently ratified his

acts, and the court below erred In find

ing against this presumption.—69 N.

W. 927.

—19—

Plaintiff made a contract with M. to

furnish all materials and labor and

build for plaintiff a house for a stipu

lated sum. to be paid as the work pro

gressed, not exceeding 85 per cent, of

the total amount of materials and la

bor furnished, the balance to be with

held until completion of the contract.

M., as required by the contract, gave

the plaintiff a bond, with E. as sure

ty, indemnifying him against liens.

Held in an action against E. for a

breach of the conditions of the bond,
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that the fact that the plaintiff, during

the progress of the work, made pay

ments to the contractor exceeding 85

per cent, of the contract price, without

proof that such payments exceeded 85

per cent, of the total amount of the

materials and labor already furnished

for the construction of the house, did

not constitute a defense. Buck, J., dis

senting.—70 N. W. 562.

—20—

That a landlord has violated a cove

nant in his lease to keep the demised

premises in good repair, and that

thereby damages have resulted to the

tenant, is no defense in an action

brought by the former, under the for

cible entry and detainer act (Gen. St.

1894, S 6118, to have restitution of the

premises for nonpayment of rent.—70

N. W. 567.

—21—

1. An order affecting a substantial

right, and appealable, made in deter

mining a motion after a full hearing

has been had on a controverted ques

tion of fact, and deciding a point ac

tually litigated, is an adjudication

binding upon the parties, and conclu

sive upon the point passed upon.

2. In proceedings to foreclose a trust

deed covering certain railway property,

a trustee named in another deed (a

prior lien) was made a party defend

ant. It appeared by counsel, who at

tended to its rights and protected its in

terests to the end of this litigation. Up

on a petition made by its counsel,

which. set out in detail the nature and

value bf all services rendered by them

in connecting with the litigation, the

court, when rendering its final decree

in the foreclosure proceedings, made

an allowance out of the trust funds for

the services rendered by counsel, said

allowance being made, after a full

hearing upon the merits, at less than

the amount claimed. I^ater. counsel

procured an order directing the receiv

er to pay over the amount so allowed

to the petitioner, or to its counsel. The

money was then paid to the plaintiff

in this action, one of the counsel. The

court then set apart out of the trust

funds a sum of money sufficient to pay

certain interest due upon bond cou

pons held by the parties whose inter

ests counsel had represented in the lit

igation, and also directed that this

money be placed In thee ustody of de

fendant the Minneapolis Trust Com

pany. The plaintiff then commenced

this action In equity to recover judg

ment for a balance alleged to be due

for legal services, and for money ex

pended In and about the litigation, and

to impress a lien for the amount of

said judgment upon the money still in

the custody of the trust company. Held,

that this money is a part of the trust

funds, and. applying by analogy the

rule as to motions before stated to the

order of the court allowing fees In the

original litigation, that the present ac

tion cannot be maintained.

3. Held, further, that the present ac

tion does not come within the excep

tion or proviso in the order directing

the receiver to pay over the amount of

the allowance, to the effect that such

payment shall not proclude the peti

tioner or its counsel from recovering

compensation for services' from the

parties or persons represented by

them.—70 N. W. 568.

—22—

A jury was directed, in addition to

returning a general verdict, to answer

certain specific questions submitted to

them. An affirmative ansrwer to both

of these questions was absolutely nec

essary in order to sustain a general

verdict in plaintiffs' favor. After be

ing out 36 hours, 'without reaching an

agreement as to the answers to the

specific questions, the court, of its own

motion, and in the absence of defend

ant's attorneys, withdrew these special

questions from further consideration by

the jury, and then received a general

verdict against the defendant. Held,

that the court erred in withdrawing

these questions.—70 N. W. 572.

—23—

Section 5197, Gen. St. 1894, which

provides that "the summons may be

served by the sheriff of the county

where the defendant is found, or by

any other person, not a party to the

action." construed, and held, that it

does not prohibit the plaintiff's attor

ney from serving the summons.—70 N.

W. 775.

—24—

The answer herein alleged that the

defendant had been garnished for the

same demand claimed by the plaintiff

in an action by a third party against

the husband of the plaintiff, that she

appeared as claimant in the garnishee

action, and judgment was entered

therein in favor of the defendant, dis

charging him as garnishee, "from

which judgment an appeal has been

commenced by the plaintiff (In the gar

nishee action), as provided by law."

Held, that the answer did not state a

defense.—70 N. W. 775.

—25—

1., Where issue is joined In a divorce

suit, like procedings should be had as

a civil action; and though a party

waives a jury, by failing to appear, he

does not thereby waive the making of

findings of fact by the trial court.

2. Held, that the findings of the trial

court, that "said court finds that said

plaintiff owes to said defendant the

sum of four hundred and fifty dollars."

is a mere conclusion of tew, and In

sufficient to support for $450.

3. Where the issues are made by the

pleadings, and the plaintiff's claim or
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-defendant's counterclaim is denied, and

the opposite party falls to appear at

the trial, the issue remains to be tried

by the court, if the party appearing

waives a jury. The trial court cannot,

in such case, direct judgment for the

latter without hearing evidence to

prove his cause of action.—70 N. W.

776.

—26—

1. T. commenced an action in the

district court of St. Louie county

against A. and others. A. demanded

that the place of trial be changed to

Carlton county, and plaintiff's attor

neys consented in writing to such

-change. Neither party caused the pa

pers filed in the action in the office of

the clerk of the district court of St.

Louis county to be transmitted to the

clerk of the district court of Carlton

county. After service of the demand

for change of venue, A. served his an

swer, admitted service upon T.'s reply,

and upon his notice of trial to 'be had in

the district court of St. Louis county,

all of which papers were entitled and

filed! in the district court of St. Louis

county. The answer of A. was subse

quently filed in the district court of the

latter county, and 'by fair inference so

filed by A. After trial by jury, and

verdict in favor of T., he served notice

of taxation of costs and entry of judg

ment upon A., entitled in the district

court of St. Louis county. All papers

served on A. were kept by him, and

he made no objections to the proceed

ing in the district court of St. Louis

county, save the demand for change

of venue. Judgment was duly entered

in the last-named court upon the ver

dict, and the real property of A. sodd

upon execution to satisfy the judg

ment. Held, that A., by his conduct,

had waived his right to have the place

of trial changed to the county of

Carlton.

2. The case of Pitmev v. Russell &

Co.. 54 N. W. 484. 52 Minn. 443, fol

lowed, as to the effect of the record of

judgment against one whose Christian

name is Indicated only by an initial let

ter.—70 N. W. 777.

—27—

1. Where a portion of a building is

let, and the tenant has the right of the

use of the elevator in common with the

landlord and the other tenants, such

elevator to be operated by the tenant

when required by his business necessi

ties, and the landlord expressly cove

nants in the lease that he will keep the

elevator and approaches In constant re

pair and in perfect condition for the

lessee's use, and the landlord retains

the general control over the elevator

and its approaches, there is •no such

leasing as will exonerate the landlord

from all responsibility for the safe con

dition of the elevator.

2. Evidence considered, and held

that the lessee's agent did not have

sufficient notlee of the unsafe condi

tion of the elevator to crate a liabil

ity on the part of the lessee as being

guilty of contributory negligence.

Canty, J.. disenting.—70 N. W. 779.

—28—

1. A married woman canmaintain

an action against persons who wrong

fully entice her husband from her and

alienate his affections, and thereby

cause a separation between them.

2. Evidence considered, and held

sufficient to justify a verdict for the

plaintiff, and that the amount of the

verdict is not excessive.—70 N\ W. 784.

—29—

Rule laid down in Du Toit v. Ferge-

stad, 57 N. W. 204, 55 Minn. 462, as to

the sufficiency of a return on appeal,

applied, and the order appealed from

affirmed.—70 N. W. 791.

—30—

1. The statute requiring the locomo

tive bell to be rung or the -whistle

sounded 80 rods from the place where

a railway crosses a traveled road or

street does not aply to private farm

crossings.

2. But it does not follow that a rail

way company never, under any cir

cumstances, owes to the adjacent land

owner the duty of giving a warning

signal that a train is approaching his

crossing. , The question is to be deter

mined on general legal principles,

whether, under all the circumstances,

reasonable care required the giving of

such a signal.

3. While, as a general rule, and un

der ordinary circumstances, a railway

company owes no such duty, yet the

crossing may be so peculiarly danger

ous, and the speed of the train so

great, that reasonable care would re

quire the giving of such a signal.

4. (Held, that under the facts of this

case, in view of the peculiarly danger

ous nature of the crossing and the un

usually high speed of the train, it was

a question for the jury whether it was

negligence on the part of the defendant

not to give a signal of the approach of

the train.—70 N. W. 791.

—31—

Evidence in an action for the recov

ery of damages on account of fire al

leged to have been negligently set by

the defendants considered, and held,

that it was sufficient to require the

trial court to submit to the jury the

question whether the person who set

the fire was the servant of his co-de

fendants, or an independent contractor.

—70 N. W. 793.

—32—

Held, that the trial judge in this case

did not abuse his discretion in grant

ing a new trial for the alleged miscon

duct of the jury. Mitchell, J., dissent

ing.—70 N. W. 795.



136 [VOL. VTHE MINNESOTA LAW JOURNAL.

—33—

Evidence considered, and held that,

upon the most favorable view of it for

the plaintiff. it conclusively shows that

he voluntarily and knowingly assumed

the risk of uslug a certain box, handed

to him by the defendant's superinten

dent, to stand upon in order to reach a

wire which they were repairing.—TO N.

W. 796.

—34—

Plaintiff is the assignee of notes and

a mortgage made to "John L. Mer-

rlam." The mortgaged premises were

conveyed to defendant Ryan, who, In

the deed to her, assumed and agreed to

pay a mortgage thereon, given, by the

same mortgagor to "John L. Merrlam

and wife," securing a like sum. The

complaint alleges these facts, and fur

ther alleges that .the words "and wife,"

above quoted, "are surplusage, and

were Inserted In the deed by mistake."

Held, In the absence of allegations

showing that no mortgage had existed

to which these words could apply, the

statement that they are surplusage,

and were inserted by mistake. is a mere

conclusion of law, and the complaint

does not show that defendant assumed

plaintiff's mortgage.—70 N. W. 798.

—35—

1. In an action between plaintiff, the

borrower, and defendant, the .lender of

money, the isue on the trial was

whether or not the loan was usurious.

The court permitted the defendant,

against objection and exception, %of ibe

asked on cross-examination whether he

had not made certain other usurious

loans to other persons at other times.

Held, it is in the discretion of the trial

court whether or not it will allow cross-

examination as to such collateral mat

ters, and this court is unable to say

that in this case the trial court abused

its discretion.

2. A witness for defendant denied

on cross-examination that he had stated

at a certain time and place that he had

borrowed money of defendant at a

certain usurious rate of Interest, and

thereupon the court, against objection

and exception, permitted the witness

to be contradicted by proof that he had

made such statement. Held, as the

question related to a collateral matter,

the party asking it was bound by the

answer; and it was error to allow the

answer to be contradicted, when the

evidence given to contradict the same

was prejudicial to defendant.—70 N.

W. 799.

—36—

Gen. St. 1894, § 5165, provides that

"when a husband has deserted his

family, the wife may prosecute or de

fend in his name any action which he

might have prosecuted or defended,

and shall have the same powers and

rights therein as he might have had."

Held, that this law is constitutional.

Held, further, that the complaint in

this case states a good cause of action.

—70 N. W. 800.

—37—

Pursuant to section 4598, Gen. St.

1894, a license to sell the real estate of

a deceased person for the payment of

debts was granted by the probate court,

and subsequently extended for two

years after the year therein named as

the time in which the real estate should

be sold, but said real estate was not

sold under said license. Held, said

license having expired at the end of

said three years, the probate court has

power to grant a new or second li

cense.—70 N. W. 802.

—38—

1. The attorney general brought this

action to forfeit the charter of a bank

organized under the laws of this state,

for failing to comply with the laws of

this state, as required by sections 2525.

2528, Gen. St. 1894. Thereafter, and

before judgment therein, a creditor,

with the consent of the attorney gen

eral, and with leave of court, Inter

vened In the action, filed a complaint

In Intervention, and brought in the

stockholders as defendants, for the

purpose of enforcing their double lia

bility. Held, the original action was

brought under sections 5900-5902 (con

tained in chapter 76) Gen. St. 1894, as

well as under section 2525, and the pro

visions of chapter 76 apply to the ac

tion.

2. Held, further, the legislative in

tent, as expresed in section 5903 and

5904, is to permit the attorney general

to proceed to judgment of forfeiture in

his action without being embarrassed

or delayed by the additional litigation

necessary to enforce the stockholders*

liability; but this does not entitle the

stockholders to immunity from such

litigation during the pendency of the

attorney general's action, and a credi

tor may, during such pendency, pro

ceed by a separate action to enforce

such liability under section 5905, or he

may, with the consent of the attorney

general, and by leave of the court.

Intervene In the attorney general's ac

tion, and proceed therein to enforce

such Ilabllitv, as was done in this case.

—70 N. W. 803.

—39—

Plaintlff, in building upon his lot, by

mistake as to its boundaries bnilt the

house so that it stood 20 feet on the

street and 2 feet on the adjoining lot,

In which he had no right, title or Inter

est. The defendant insured the house

against los by 'fire by a policy contain

ing the following provisions: "This

entire policy, unless otherwise provided

by agreement indorsed thereon or
added thereto, shall *e void • * •

If the Interest of the insured be other

than uncondftlonal and sole ownership,

or if the subject of insurance be a
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building on ground not otwned by the

Insured in fee simple." The house was

burned. In an action on the policy:

(1) Held, the condition avoiding the

policy, "if the subject of insurance be a

building on ground not owned by the

insured," was not broken, as long as

some part of the building stood on land

owned by the insured in fee simple.

(2) Held, further, tthe condition

avoiding the policy, "if the interest of

the Insured be other than unconditional

and sole ownership," was not broken

by erecting the building partly on the

street, because, if for no other reason,

the public had no right, title, or interest

in the building, and, as between him

and the public, he had a right to re

move the same.

(3) Plaintiff did not know that he

had erected the building two feet, or at

all, beyond the line of his lot until af

ter the Insurance policy was issued

(though he discovered it before the

loss). He apparently acted in good

faith, and, as far as appears, no one

had ever asserted any adverse claim to

the two feet in question, ueld, under

tiiese circumstances, the insurer can

not assert that the condition last above

quoted was broken by the building

having been erected two feet beyond

the line of plaintiff's lot.—70 N. W. 805.

^iO—

The defendant having a claim for un

liquidated damages against a railway

company, he and plaintiff entered into

a contract by which the plaintiff, who

was a stranger to both defendant and

the claim, was to employ an attorney,

and Institute a suit In the name of the

defendant tor the collection of the

claim, but wholly at his own cost. As

compensat.on for bis services, plaintiff

was to have an amount equal to one-

half of what was eollecteu; but, if

nothing was collected, he was

not to charge anything for his ser

vices. Plaintiff might cancel and an

nul i e contract whenever he became

satisfied that the claim was not valid

for a suificient sum to warrant his pro

ceeding further. The contract further

provided that the defendant should not

settle the claim without plaintiff's writ

ten consent, and if he did, ..e was to

pay the- plaintiff $75. Defendant did

settle the claim without plaintiff's con

sent. Held, in an action to recover the

$75 stipulated for, that the contract

was against public policy, and void.—

70 N. W. 806.

—41—

Evidence considered, and held suffi

cient to justify the finding of the trial

court.—70 N. W. 850.

—12—

1. In the absence of any express

statutory or constitutional authority,

an action will not lie in this state

against a municipal corporation for

consequential injuries to property

caused by a change of the legally es

tablished grade, where such grading is

done in a proper manner. Held, how

ever, that Sp. Laws 1885, c. 5, is appli

cable to property situate in the city of

Minneapolis, and authorizes the assess

ment of damages in such case In the

manner therein provided.

2. Where a statute gives a right and

creates a liability which did not exist

at common law, and the statute at the

same time provides a specific (mode in

which such right may be asserted and

liability ascertained, the injured party

is confined to the statutory remedy.

3. Where commissioners are ap

pointed to assess damages by reason of

a change in the grade of a street, un

der Sp. Laws 1885, c. 5, they are au

thorized to view the premises and hear

the evidence offered, and may use such

evidence as a guide and aid, and the

presumption is that they proceeded

rightly and according to the statute

until the contrary appears. Held, also,

that, assuming, without deciding, that

the evidence In proceedings of this na

ture is properly before us, the award

was justified by the evidence bearing

upon the question of damages to the

buildings, which, under the terms of

the staute, are the only damages to

which the relator was entitled.—70

N. W. 851.

—43—

1. Upon the second trial of an ac

tion brought to recover damages for an

alleged breach of an agreement fully

set out in a former opinion of this

court (65 N. W. 254, 63 Minn. 94). the

court charged the Jury that, if plaintiff

was entitled to recover, the measure of

damages was the difference between

the value of the separator as it was

when the agreement was entered into

and what it would have been had de

fendant complied with the terms and

conditions of such agreement. Held

that, as an abstract proposition, this

part of the charge was correct, and

that the court did not err. in the ab

sence of any request that it be ex

plained or enlarged upon.and In the ab

sence of any suggestion by counsel as

to any other rule applicable to the

facts. Held, also, that the correctness

of the charge upon this point cannot be

questioned under an assignment that

the court erred when instructing the

jury that -the measure of damages was

"what the machine would have been

worth if it had been as warranted."

2. Certain other unimportant assign

ments of error considered, and disposed

of.—70 N. W. 853.

14 ,

1. In on action brought by an as

signee in Insolvency, under the laws of

this state, to set aside a sheriff's cer

tificate of sale of real property on exe

cution, and the lien of the judgment

under which this execution was issued,

on the ground that the judgment, ob



138 [VOL. VTHE MINNESOTA LAW JOURNAL.

tained by default for want of answer,

was an unlawful preference, under the

statute, the court found that when the

creditors commenced the original ac

tion the debtor kmew he was insolvent,

that the creditor knew him to

be insolvent, and that the

debtor well knew that the

action was commenced against him for

the express purpose of enabling the

creditors to obtain an unlawful prefer

ence; and that, for such purpose, be

willfully permitted the judgment to be

obtained and docketed against hkm.

Held, that there was no evidence upon

which to base the finding that the

debtor weM knew that the action was

commenced to obtain an unlawful pref

erence, or that he willfully suffered the

judgment to be obtained for such pur

pose.

2. This case, upon the facts, distin

guished from Yanish v. Fuel Co., 62 N.

W. 387, 60 Minn. 321.

3. It cannot be held, as a matter of

law. that because a technically insol

vent merchant or trader suffers an ac

tion to be commenced against him up

on a claim against which he has no de

fense, by creditors who know him (to

be technically insolvent, and allows a

judgment to be entered and docketed

against him for want of answer, which

judgment becomes a lien upon real

property, the debtor intended to permit

the judgment creditors to obtain an un

lawful preference.—70 N. W. 854.

—45—

By denying, in an answer, any lia

bility for loss under an insurance poli

cy, the insurer does not waive its right

to plead In abatement that under the

terms and conditions of the policy as

to payment the action has been prema

turely brought.—70 N. W. 856.

—46—

In an action to recover for personal

injuries received by plaintiff, and for

damages done to his property, to a

collision between his horses and wagon

and one of the defendant's locomotives,

it is held, that the evidence ns to de

fendant's negligence was insufficient to

sirpixu't the verdict to plaintiff's favor.

—70 N. W. 857.

—17—

Held, that the court below erred to

submitting to the jury, as a question

of fact, the construction to be placed

on a certain written eonract.—70 N. W.

860.

1. Whenever bodily suffering is ma

terial to be proved, expressions or com

plaints, made at the ,Ume, which are

the natural and instinctive manifesta

tions of pain and suffering, are com

petent evidence as part of the res

gesta. and may be testified to and de

scribed by any person in whose pres

ence they were uttered. Distinction

noted between such complaints and the

mere narration of past symptoms or

simple descriptive statements, which

furnish no evidence of the existence of

suffering except the assertion of the

party.

2. Former decisions of this court on

the question when the statements and

representations of a sick person to his

medical attendant, for tbe purposes of

treatment, as to the nature, symptoms,

and effects of his injury or malady, are

admissible as original evidence in his

own favor, considered and construed

as not going further than to decide

that they are admissible when they re

late to existing pain or other symp

toms from which the patient is suffer

ing at the time. Held that, even if

this rule should be adheredto, it should

not be extended so as to apply to de-

criptlons of past symptoms or to

statements based on past experience.

3. A statement by a party to his

physician that he had lost his sexual

powers is not admissible as original

evidence in his own favor, being mere

hearsay.

4. On the cross-examination of a

witness, testifying as an expert, coun

sel may be permitted, for the purpose

of testing his kill and accuracy, to ask

him hypothetical questions, pertinent

to the inquiry, assuming facts having

no foundation in tbe evidence.—70 N.

W. 860.

—49—

In action for divorce on the ground

of desertion, the defendant, by way of

counter-claim, asked for a divorce on

the ground of plaintiff's cruel and in

human treatment; alleging. among

other things, that she had brought a

prior action against him for a divorce

on the same ground, which was deter

mined against her solely on the ground

that She had condoned hte conduct, but

that, subsequent to such condonation

and the determination of that action,

plaintiff had repeated and continued

his cruel and Inhuman treatment.

After defendant had introauced evi

dence tending to prove cruel and inhu

man treatment subsequent to the de

termination of the other action, she of

fered evidence of the alleged prior

cruel and Inhuman treatment, which

had been litigated in the first action,

the sole ground upon which it was of

fered lwing that plaintiff's breach of

the implied condition of tl>e condona

tion revived the original right of ac

tion for a divorce: but no evidence was

offered to show that condonation was

an issue In the former action, or that

its determination against the defendant

was on. that ground. Held, that the

exclusion of the offered evidence was

not error.—70 N. W. 865.

—50—

1. In an aotion by a landlord against

a tenant to recover rent, there Is no in

consistency between an admission in
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the answer that the defendant is in

debted for rent, and a counter-claim

for repairs made by the defendant for

which the plaintiff agreed to pay him.

2. Complaint held good as against am

objection raised for the first time on

the trial.

3. The reasonable value of the re

pairs being in issue* it was not error

to permit the defendant to testify what

he paid for them, and that the prices

paid were fair and reasonable.—70 X.

W. 866.

—51—

New trial ordered for the reason that

the court instructed the jury incorrect

ly as to the effect of the evidence.—70

N. W. 866.

—52—

1. In order to prevent the running

of the statute of limitations, partial

payment must have been made by the

debtor himself, or for him by his au

thority, or subsequently ratified, , if

made In his name, without his author

ity.

2. Where one of two joint and sev

eral debtors makes a payment Jn his

own behalf, the mere fact that the

other debtor, after knowledge of such

payments- verbally promises to pay the

balance, will not constitute a ratifica

tion of the payments as having been

made for him or in his behalf.—70 N.

W. 867.

—53—

1. More than 90 days before making

an assignment under the insolvency

law. the Insolvent borrowed a sum of

money, and agreed that, if he did not

repay it at a certain time, he would se

cure H by a chattel mortgage on cer

tain personal property. (It does not

appear that he was then insolvent.)

Thereafter, and within such 90 days,

he executed such mortgage pursuant to

said agreement. He was then insol

vent, which he and the lender then

knew, and the mortgage was given and

received for the purpose of giving the

lender a preference over the insolvent's

other creditors. Thereafter, and be

fore the assignment, the Insolvent paid

the mortgage. Held, such payment

was an unlawful preference, and the

assignee is entitled to recover back the

amount so paid.

2. Within such 90 days, and while

so insolvent, said assignor sold certain

property, and' the purchaser, as part of

the purchase price, agreed to pay an

other antecedent debt due from the as

signor to defendant, but has not done

so. Held, the defendant cannot be re

quired to refund, as an unlawful pref

erence, what he has never received.—

70 X. W. 868.

—54—

1. An insolvent corporation made an

assignment for the benefit of its cred

itors under the Insolvency laws. While

the proceedings were pending, a judg

ment creditor commenced an action

under chapter 76, Gen. St. 1894, to en

force the stockholder's individual lia

bility, and thereafter another judgment

creditor, by leave of the court, inter

vened in this action, and filed a cross

complaint, in which it is alleged that

the corporation fraudulently issued to

a certain stockholder defendant, and

be fraudulently accepted, a certain

grossly inadequate consideration, and

praying judgment for the sum equit

ably due the creditors by reason of

such fraud. On demurrer to the cross

complaint, held, two causes of action

are not improperly united In the same

action, but the uniting of the same is

authori7.ed by said chapter 76.

2. The cross complaint was de

murred to on two grounds: (1) That

several causes of action are Improper

ly united; and (2) that it does not state

a cause of action. The court erro

neously sustained the demurrer on the

first ground, but made no mention of

the second ground. Held, judgment

sustaining the demurrer on the first

ground would be in abatement, while

judgment sustaining the demurrer on

the second ground would be on the

merits, and might be a bar to a second

action; and, even though the demurrer

should have been sustained on the sec

ond ground, this court cannot on ap

peal, for the purpose of affirmance,

shift the ground on which the demur

rer is sustained. The court below

failed to dispose of one of the issues of

laiw raised by the demurrer, and thte

court cannot pass on that issue.—70 X.

W. 869.

—55—

Held, the evidence is sufficient to sup

port a finding that the property in

question was transferred to plaintiff

by the judgment debtor with intent to

defraud the creditors of the latter; that

what was done by the former, includ

ing the purchase of new goods, was

done for the purpose of permttttnig the

latter to continue business for his own

use and benefit in the name of the for

mer: and the verdlW is sustained by the

evidence.—70 N. W. 871.

—56—

Gen. St. 1894. sec. 5751. in part reads

as follows: "Every written instru

ment pun<oiting to have been signed or

executed by any person shall be proof

that It was so signed or executed until

the person by whom it purports to liave

been signed or executed shall deny the

signature or execution of the same by

his oath or affidavit." Held, follow

ing Machine Co. v. Doucette. 63 N. W.

95. 61 Minn. 40. that this is a rule of

evidence, and not of pleading. Held,

further, that a snecial denial In the

answer that the defendant signed the

note sued uoon.which answer was veri

fied noon Information and belief by the

defendant's attornev. 1s not such a de

nial under oath of the signature or exe
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cutlon of the Instrument as is contem

plated by the.statute, so as to put the

plaintiff in the first instance to too

proof of the execution of such instru

ment. Held, also, following Tarbox v.

Gorman, 16 N. W. 466, 31 Minn. 62,

that the fact of the signing and execu

tion of a note purporting to be made

by the hand of an agent did not (render

it necessary to prove the authority of

the agent in order to make a prima

facie case—70 N. W. 872.

—57—

Held, the decision of the court below

Is sustained by the evidence, and the

court did not abuse its discretion in de

nying a motion for a new trial on the

grounds of surprise and newly discov

ered evidence.—70 N. W. 872.

—68—

Held, following Avery v. Oreigh, 29

N. W. 154, 35 Mlrm. 456, that a prom

issory note not originally usurious can

not be made so by an agreement for an

extension, subsequently entered into. In

consideration of a payment of, or a

promise to pay, usurious interest.—70

N. W. 078.

—59—

1. The rule that a servant, while

performing his duties, Is bound to take

notice of the ordinary operation of fa

miliar natural laws, and to govern him

self accordingly, applied to the allega

tions of a complaint in a personal In

jury action.

2. Held, that a general demurrer to

said complaint should have been sus

tained.—70 N. W. 978.

—60—

1. Where a policy of fire insurance

Insuring the mortgagor, loss, if any,

payable to the mortgagee, was issued,

and It provided that, if the property is

sold, or any change takes place In the

title, use, or occupation without writ

ten permission in the policy, the Same

si in II be void; and also provided that

as to the mortgagee theinsurance shall

not be invalidated by any act or neg

lect of the mortgagor nor any change

in title or possession, provided the

mortgagee shall notify the insurer of

any change of ownership which shall

come to the mortgagee's knowledge,

and have permission therefor indorsed

on the policy; during the term of the

policy, the mortgagee foreclosed the

mortgage, and acquired title to the

property: thereafter, and during such

term, a loss occurred,—held, the pro

visions of the policy as to a change of

tfltle which should come to the mort

gagee's knowledge have reference to a

change of transfer of -....e or possessibn

to a third person, not to one from the

mortgagor to the mortgagee by a fore

closure.

2. Depositions were taken on a stip

ulation which waived all objections

except to the competency, relevancy,

and materiality of the testimony. The

parties appeared, examined and cross-

examined the witnesses, and took and

had noted certain objections to the tes

timony. Held, a party could not, on

the trial, take other objecions to other

parts of the testimony.—70 N. W. 979.

—61—

A certain lease construed, and held

not to be a lease merely for the term

of five years, but for such length of

tbne as the lessee shall personally per

form the conditions specified.—70 N.

W. 980.

—62—

Held, that a draft for the whole of a

specified debt amounts to an assign

ment of such debt to the payee, even

without acceptance. Held, further,

that it was error for the trial court tn

this case, which was an action upon a

claim against the defendant so as

signed, to instruct the jury, In effect,

that the plaintiff could not recover un

less the defendant accepted the draft

for some amount.—70 N. W. 981.

—63—

Held that, as against the defendant

trustees in this action, the conclusions

of law were more favorable, upon the

facts found, than the appellant, an in

tervener, was entitled to; and that If,

as claimed by the intervener's counsel,

the conclusions of law In respect to

the .rights of another defendant were

erroneous as against the trustees, the

kntervenor was not prejudiced, and

cannot complain on an appeal.—70 N.

W. 1075.

—64—

In an action by the vendor to have

an excavatory contract for the sale of

real estate declared forfeited, held,

even though time Is made the essence

of the contract, the vendor cannot,

after he has waived strict performance,

enforce a forfeiture, without giving

such notice of hie intention to do so as

will give the vendee reasonable Oppor

tunity to perform.—70 N. W. 1076.

—65—

On an Issue of whether or not a cer

tain loan was usurious, held, the de

cision is sustained by the evidence.—70

N. W. 1077.

—66—

Pleadings in justice court should be

construed liberally, and after judgment

therein every reasonable intendment is

in favor of the regularity and validity

of the proceedings.—70 N. W. 1078.

—67—

1. That portion of Gen. Laws 1895.

c. 173, defining the duties of master

and employer to employes in certain

cases, which reads in part as follows,

viz. "to use reasonable care to direct

and supervise the performance of the

work in a reasonably safe and prudent

manner." is merely declaratory of the

common law. Sontar v. Electric Co.

(April Term, 1897; Minn.) 70 N. W. 796,
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and Hess v. Manufacturing Co. (Minn.)

«8 N. W. 774, followed.

2. Evidence considered, and held,

that plaintiff and certain other em

ployes of defendant were fellow serv

ants, and that the trial court was jus

tified In dismissing the action.—70 N.

W. 1078.

—68—

1. An owner of stock in a corpora

tion, issued under Gen. St. 1894, sec.

2799, is not Incapaciatod from transfer

ring it, even if the transfer thereof is

not entered upon the books of the cor

poration. An assignee of such stock

without a transfer upon the books of

the corporation has an equitable title

wlhloh -will be protected as against all

parties not showing a superior right.

2. If a corporation formed under

Gen. St. 1894, sec, 2799, has no lien

upon the stock or property of its mem

bers Invested therein for debts due

from them to such corporation, the

transfer of such stock would be so far

effectual that a complete transfer upon

the books might be compelled by the

equitable owner of the stock, although

until the transfer is properly and legal

ly made on the books of ihe' corpora

tion the transferrer may be regarded

by ft as still the bolder of such stock

for the purpose of voting and receiving

dlvluends.

3. Corporations are bound equally as

Individuals by actual notice of the

rights of others. Hence the lien 'which

a corporation has upon the stock or

property of its members Invested there

in due from them to the corporation is

such as it has acquired in good faith.

4. Held, also, that the evidence war

ranted the trial court in finding that

the plaintiff corporation was chargeable

with notice of the prior claim and

rights of the defendant corporation in

and to the corporate stock in contro

versy before the creation of the debts

for "which it claimed a lien upon the

corporate stock.—70 N. W. 1079.

—69—

Gen. St. 1894, sec. 6534, in part reads

as follows: "No contract between a

husband and wife, the one with the

Other, relative to the real estate of

either or any Interest therein shall be

valid." Held that, although OB. and

her husband bad separated, a mort

gage executed by him to her on his real

estate was Invalid, and constituted no

lien upon such estate.—70 N. W. 1082.

—70—

1. Plaintiff, as indorsee of a promis

sory note, brought suit thereon against

the maker,who admitted its execution,

but alleged usury as a defense. Upon

the trial In justice court, .the plaintiff

Introduced the note and indorsements

thereon In evidence, and rested, and

thereupon the defendant also rested.

The justice rendered judgment 4n fa

vor of the defendant. Held error un

der Gen. St. 1894, sec. 5751.

2. Plaintiff then appealed to the dis

trict court upon questions of law alone,

where all the evidence taken in justice

court was returned. The district court

held that the justice of the peace erred

in not rendering judgment for the

plaintiff, but that, dn view of the fact

that the issue tendered by the defend

ant's answer had not been litigated in

the district court, it would not .be prop

er for such court to order judgment for

plaintiff, and therefore merely reversed

the judgment rendered In justice court.

Held error, and that the district court

should have ordered judgment thereon

upon the merits in favor of the plain

tiff. 70 N. W. 1083.

—71—

An allegation in a complaint is suffi

cient which alleges an Indebtedness

and part payments thereon at such

times as would prevent the statute

from operating as a bar to the cause of

action. Words or acts Indicating that

the debtor acknowldged .that more was

due and would be paid need not be al

leged. The rule that part payment of

a debt will not take the case out of the

statute unless the payment be made

under circumstances which will war

rant the jury in interfering therefrom

a promise to pay the residue is one of

evidence, and not of pleading. It is

not necessary to plead implied prom-

lees.—70 N. W. 1084.

—72—

1. While a corporation has no power

to make accommodation paper, yet a

bone fide purchaser for value of such

paper of a corporation having general

power to deal in mercantile paper in

the course of its business, made by en

officer having apparent power to issue

It, may recover thereon from the cor

poration.

2. The rights of a bona fide holder

for value of a bill of exchange are the

same whether he acquired the bill be

fore or after its acceptance.

3. Evidence considered, and held,

that It sustains the finding and conclu

sion of the trial court to the effect that

the plaintiff Is a bona fide purchaser

for value of the bills here in question,

and entitled to recover thereon against

an accommodation drawee accepting

the bills after the plaintiff purchased

them.—70 N. W. 1085.

—73—

1. Where the obligation of a party to

a contract Js to pay only upon the hap

pening of a contingency, Its occurrence

must be alleged In the complaint In an

action for the recovery of the money.

But. If payment is not to be made if a

certain contingency happens, it is not

necessary to allege dn the complaint

the nonhappenlng of the contingency.

2. Held, that the complaint herein

complies with this rule, anu that tt

states a cause of action.—70 N. W. 1087.
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—74—

Evidence considered, and beld, that

the trial court bad the power, and it

was its duty, to determine whether the

assessment in question was excessive,

and, if it was not, confirm it, but. If

it was, to reduce it accordingly, or or

der a new one.—70 N. W. 1088.

—75—

Held that, upon the evidence, the

court was justified in finding that

plaintiff's wife had no authority to ex

change Ms sewing machine for an

other one, and that he had never rati

fied her act to doing so.—70 N. W. 1126.

—76—

The defendant took one of its em

ployes, who had been seriously injured,

to plaintiff hospital, and at its request

and upon its promise to pay for bis

care and treatment the plaintiff ac

cepted and received him as a patient

for an Indefinite period, no length lot

time being mentioned. Subsequently,

and while the patient was yet Incap

able of being removed or discharged

from the hospital without great danger

to his life or health, the defendant gave

notice that Whereafter it would not be

responsible for his care or treatment.

Held, that defendant bad no right |to

thus terminate Vts liability; (that, under

the circumstances, ft was an implied

condition of the eontralot that defen

dant could only terminate it by (remov

ing the patient or when he could be

dismissed by the plaintiff without Se

rious danger to his life or health. In

order to relieve tself from liability for

care and treatment, furnished after the

notice, on the ground that the patient

had means of bis own to pay for it, the

burden was on defendant to prove that

he had means out of which the plaiin-

tlff could and should have collected Its

pay.—70 N. W. 1126.

—77—

1. Held, that it conclusively appear

ed from the evidence that the insolvent

"hud not kept books of account or rec

ords from which his true condition

could be ascertained." and, therefore,

that the court erred Jn refusing to di

rect his property to be distributed

among his creditors without their filing

releases.

2. The rule that "where the settled

case shows that documentary evidence

was introduced which might have a

bearing on the findings of fact, but

which ls not made a part of the case,

this court will not review the find

ings," has no application where the

"case" negatives any presumption that

the missing documents contained any

thing wbtch could have effected the

findings.—70 N. W. 1126.

DIGEST MINNESOTA DISTRICT

COURT DECISIONS.

ABATEMENT— Plea of to indict
ment... 4

AGENCY—Ratification— Payment »
ALIEN AS GRAND JUROR—In

dictment void 4
AMENDMENT OF FINDINGS—

When denied T
APPEAL— From what probate or

der not allowable 8
BANKS— Presentment of check to

for certification only 10
BILLS AND NOTES MADE AND

DELIVERED ON SUNDAY 1
When drawer released from li
ability 10

Certifying: check without de
manding payment releases
drawer 10

CLEARING HOUSE— What cus
tom unreasonable 10

COMMON LAW—Rule as to set
ting aside convictions >

CONVICTION— When application
to set aside not allowable S

DEMAND ON CHECK— Failure
to make—How drawer releas
ed by 10

EQUITABLE ACTION—Issues tri
able by jury 2

FINDINGS—Amendment after en
try of judgment 7

GARNISHMENT— Perjury before
referee ft

GRAND JURY— Indictment 4
GUARDIANSHIP— Order restor

ing to capacity not appeal
able S

INDICTMENT— Where one juror
Is an alien 4

INJUNCTION— Mortgage fore
closure 5-

INSOLVENCY— Where proceed
ings to be instituted 3-

JURISDICTION OF DISTRICT
COURT—As to setting aside
conviction 9

JURY TRIAL— Issues submitted
to in Equitable action t

PAYMENT— Ratification— Agency 5
PENAL CODE— Provision against

Sunday labor does not affect
the validity of a note made
and delivered on that day— 1

PERJURY— Garnishment— Ref
eree's omission to take oath—
Waiver €

PROBATE COURT —What orders
Non-appealable 8

PROMISSORY NOTE—Made and
delivered on Sunday 1

REAL ESTATE AGENT— Expert
witness 7

REFEREE IN GARNISHMENT—
Effect of not taking oath $

SUNDAY— Note executed and de
livered on 1

VENUE— In insolvency proceed
ings t

—1—
1ST DISTRICT WASHINGTON CO.

Wells vs. Westphal, et. al.

Crosby, J. Penal code, sec 225, pro

hibiting labor on Sunday, does not in

validate a promissory note made and

delivered on that day, the act of mak

ing and delivering being business, not

"labor."

2

1ST DISTRICT WASHINGTON CO.
Northern Hydraulic Pressed Brick Co. vs.

Carroll, et. al.

Crosby. J. Under G.S. 1878.sec. 217,

which provides that *n the 'trial of am

equitable action the court may order

"any specific issue Involved .therein to-

be tried by a jury," the following ques

tions were sought to be submitted to
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the jury: "Is the defendant entitled

to recover anything by reason of the

matters alleged in the first 15 folios

and the first two lines of the 16*h

folio of the answer of defendants to

the amended complaint, and if he is,

how much?" Held, that the questions

were too general.

1ST DISTRICT GOODHUE CO.

In re Application for a Receiver of
E. 0. Anderson.

Williston. J. Under G. S. 1894, sec.

4244, which provides that all proceed

ings under the insolvent law of 1881

-shall be instituted to the county where

Che debtor realties, if a resident of this

state, a petition for a receiver may be

heard In a county other than that

where the debtor resides unless a

change of venue is taken, rollowtng

30 Minn. 512.

2ND DISTRI CT RAMSEY CO.

State vs. Albert Scheffer.

Lewis, J. The disqualification of a

grand juror, he being an alien and molt

a qualified elector of the state of Min

nesota, may by plea in abatement

Interposed after indictment, 'before Is

sue joined, by a person not under prose

cution for an offense, In avoidance of

the indictment found by the grand jury

of whiah the alien was a member.

2ND DISTRICT ~~^~ RAMSEY CO.

Hodges vs. Potter.

OTIS, J.-^

This Is an application to enjoin the

foreclosure of a mortgage by advertise

ment upon the ground that the mort

gage debt has been fully paid. It ap

pears that the St. Anthony Pairk eotm-

pany in 1891, then owning the proper

ty in question, borrowed from one Ken

dall, through Oochran & Walsh, the

sum of $2,300 and gave a note due in

five years, secured by this mortgage.

Afterwards in 1892 the company sold

Ue property, subject to the mortgage,

to one Wheeler, of New York, who de

sired to pay the mortgage at once be

fore maturity, and through his agent,

one Pratt, applied to Cochran & Walsh

to ascertain if this could be done.

Kendall bad meantime died and one

Baton had been appointed his executor

and had authorized Cochran & Walsh

to collect matured and delinquent In

terest on this and certain other tmoTft-

gages, but without any other authority

in the premises.

Cochran & Walsh without first con

sulting Eaton and obtaining his con

sent to accept payment .before due,

notified Pratt that it would be ao.ac

cepted, ana thereupon, ait Pratt's In

stance, Wheeler sent the whole amount

of principal and Interest to Oochran &

Walsh, who immediately deposited It

to the bank to their own personal

credit. They then wrote Eaton, who

held the mortgage as executor, not that

tmey had received the money, but that

if he would consent to receive It they

could at once collect and remit it, ,thus

leading him to suppose that Its pay

ment depended on some future act on

i-ieir part.

In due time Eaton forwarded the

note, mortgage and satisfaction, author

izing Cochran & Walah to make Ithe

collection and remittance. They claim

co have had sufficient money in bank

to their credit at the time of receiving

this authority to have made this re

mittance, but they never did make the

same, nor did they ever surrender to

Wheeler the notes, mortgage and saffis-

fttctton, and Eaton does not seem to

have known of this payment for a con

siderable time thereafter, as It appears

from his letters that he was for sev

eral months urging collection and re

mittance and was apparently ignorant

of the true condition of affairs.

Plaintiff, who claims under Wheeler,

Insists that Eaton by so forwarding the

notes, mortgage and satisfaction there

by ratified the payment so without au

thority received by Oochran & Walsh.

I cannot so hold. Oochran & Walsh

by receiving the money and deposit

ing it to their personal credit in (their

general bank account thereby convert

ed the same to their own use.

It mantel's not that at the time they

were authorized to collect and receive

the money they had sufficient in bank

or elsewhere to meet this demand; it

was not the money paid to them nor

Is lt claimed that it formed lany part of

the money so in the bank.

There can be no ratiflication except

It be with the knowledge of ail the ma

terial facts and this Eaton did not

have. Had he known that the money

had been so paid and converted by

Cochran & Walsh to their own use

and that he must look to them per

sonally for its payment he might well

have adopted an entirely different

course.

From their letter he had a right to

expect that on receipt of the note and

mortgage satisfaction they would at

once collect and remit to him direct the

proceeds of the collection, and not that

the same would be deposited In bank

in their own name, subject to their

own control for personal uses to the

hazards of their business, and to the

claims of their creditors.

I feel very clear that the principal of

this mortgage debt has never .been

paid:

There was, however, an Interest cou

pon amounting to about $80 past due

at the time of this payment.

I think Cochran & Walsh were au

thorized to receive this interest, and

this coupon note must accordingly be

considered to .have been paid, and to

this extent the amount claimed to be

due in the foreclosure of sale is exces

sive.
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2ND DISTRICT RAMSEY CO.
State vs. nickel.

Lewis. J. Where a referee to take

disclosures in a garnishee proceeding

omits being sworn before entering an

his duties, but the parties thereto ap

pear and proceed without objection,

such omission is thereby waived; amid

the referee being an officer de facto, a

witness falsely testifying (before him

is guilty of perjury.

—7—
2ND DISTRICT RAMSEY CO.

Wheaton vs. Mead.

Kelly, J. 1. Where conclusions of law

were as prayed for in the complaint,

and plaintiff caused,judgment to be en

tered in accordance therewith, a mo

tion made several days thereafter to

have the findings amended will not toe

granted.

2. A real estate agent, where be

merely testifies as to values, is not am

expert uuder the rule allowing expert

witness fees.

2ND DISTRICT RAMSEY CO.
In re Guardianship of Patrick Kelly.

Kelly, J. Appeal toy a guardian will

not lie from an order of the probate

court restoring n ward to capacity,

there being no statute authorizing such

appeal.

—9—
2ND DISTRICT RAMSEY CO.

In re Application of Hull to Set aside
A Conviction.

Kelly, Otis and Bunn, JJ. 1. The

court has no jurisdiction to set aside

n conviction after the expiration of the

term at which judgment was pro

nounced and sentence passed.

2. O. S. 1894. § 5267, relative to re

lief against mistakes, opening judg

ments, etc., applies to civil actions, and

in on way contravenes the common

law rule above mentioned.

—10—
2ND DISTRICT RAMSEY CO.
Union Bank vs. Lehigh Coal & Coke

Co., et. al.

Bunn, J. December 17, 1896, the

coal company owed L. R. Doty $500.

On that dny. in Chicago. Doty drew bis

draft on the coal company payable at

sight to the order of the American

Trust & Savings Bank of Chicago, of

which bank the Union bank was the

correspondent. The Union bank re

ceived the draft and obtained the ac

ceptance of the coal company. Dec. 21

the draft Tvae presented to the coal

company for payment, and the com

pany drew its check payable to Cohe-

nour. drawn on the Bank of Minne

sota for $500. The check was deliv

ered to plaintiff at about 11 o'clock on

the day mentioned. Before 3 o'clock

on the same day the plaintiff presented

the check to the Bank of Minnesota

and toad tt certified, when the check

was returned to the plaintiff. The

amount of the check was at once

charged to the account of the coal

company. At about 12 o'clock on the-

22d the check was presented for pay

ment and payment refused because the

bank had closed its doors, and the

Union bank, after protesting the check

in the customary manner, brought its

action.

In his conclusion of law Judge Bunn

says:

The presentation of said check for

certification by {the plaintiff and the

certification thereof, without a demand

being made for the payment thereof at

the same time, as hereinbefore . de

scribed, operated to discharge and re

lease the defendant from all liability

upon said check.

The rule adopted by the members of

said Clearing House association to the

effect that payment of checks held toy

a member thereof when, drawn against

another member thereof should not be-

demanded or made except through the

clearing house, as herelnfbefore de

scribed, is void as against the defend

ants in this action.

MISCELLANEOUS NOTE ANE COM

MENT.

Attorneys have inquired as to the

motive of the 1897 legislature in re

in re-enacting I 6109 G. S. 1894. The

re-enactment is ch. 241, Laws 1897.

Any information relative to this ques

tion will toe gladly received, and will

be noted under this title In the next Is

sue of the Journal.

Since 30 M. 512 practically annihi

lates §4244 G. S. 1894, the compilers of

those statutes should have made some

reference to that decision.

Laws 1885, c. 145. 8 37 (G. B. 1894,

8 1254) provides that in prosecution toy

villages under ordinances appeals may

be taken in the same manner as from

judgments in civil actions by justices

of the peace. A correspondent wants

to know how a village can protect Its

rights on an appeal from a judgment

of a justice discharging a defendant

charged with violating an ordinance,

since by the time the appeal can be

heard the appellee may be down pick

ling coffee for Louis F. Menage.

Some one kindly suggest a way of

holding defendant pending an appeal.

The English Bar figured in a remar

kable way In the Jubilee proceedings,

the representatives of the profession,

headed by the law officers, attending

in state at St. Paul's Cathedral on Sun

day, the 20th June. The Bar marched

in procession from the Chapter House,

around St. Paul's Churchyard, up the

rows of steps In front of the Cathedral,

and then to their allotted places. Thte

is said to be the first occasion on rec

ord when there was a state attendance

of the Bar at the Cathedral.—The Legal

News (Montreal).
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The Twentieth Annual Meeting of

the American Bar Association will be

held at Cleveland, Ohio, on Wednes

day, Thursday and Frldayr August 25,

26, and 27, 1807.

The Sessions of the Association will

be at 10 o'clock a. m. and 8 o'clock p.

m. on Wednesday and Thursday, and

at 10 o'clock a. m. on Friday, at the

Y. M. C. A. building.

The sessions of the Section of Legal

Education will be held on Thursday

and Friday afternoons at 3 o'clock at

the same place. There is a separate

programme for this section.

The members of 'the Section of Legal

Education will hold a conference wiUh

delegates from state and local bar: as

sociations on the subject of Legal Edu

cation and Admission to the Bar, at

the same place, on Tuesday, August

24th, 1897, at 8 o'clock p. m.

The sessions of the Section of Patent

Law will be held on Thursday amid

Friday afternoons at 3 o'clock at the

same place. An address will 'be made

by Edmund Wetmore. of New York,

chairman of the section, and a paper

will be read by Frank F. Reed, of Il

linois, on "Trade Censorship by Equi

ty."

The General Digest, American and

English, published by The Co-Operat

ive Publishing Company, of Rochester.

N. Y., Is a credit to its aggressive arid

wide awake publishers, and is at itihe

same time an Indispensable aid to the

bench and bar. No other law publish

ing bouse has ever attempted to make

it possible for courts and lawyers to

have before them, at Intervals of three

months, a complete and well arranged

digest of alt the American and English

case law brought down to date, such

as Is found in-Hie' '"quarterly advance

sheets" of the above mentioned digest.

We are glad to note that tibe state

printer is acting on the suggestion of

Frank P. Dufresne, and that when the

1897 lawB are bound they wltl contain

valuable improvements in Indexing.

With five delightful stories in the

August Cosmopolitan, one might judge

that It was Intended solely for light

reading ln midsummer; but a second

glance shows that it contains as well

much of serious interest. The second

paper by the special commissioner sent

by The Cosmopolitan to India tens a

tale, the like of which mis never be

fore appeared in any periodical. We

have in histories secondhand accounts

of great famines, but they 'lack that

startling distinctness which comes

from beholding at first hand the edglbts

described. Twenty millions of people

s.owly starving to death, many of them

In sight of the railways! No American

can form any idea of the state of af

fairs now existing in India. Mr. Haw

thorne has gone Into the interior and

stood amongst the dead and dying. It

is the first time that we have had an

American Investigation of the condition

of affairs in India. The report will

open the eyes not only of tbe civilized

world, but of the English Parliament

and the Queen herself to the necessity

of extraordinary exertion in behalf of

these unfortunate millions.

President Dwight, of Yale, furnishes

tbjs months consideration of the ques

tion, '.'Does Modern College Education

Educate in the Broadest and Most Lib

eral Sense of the Term?"

A charmingly illustrated and charm

ingly written article on "Japan's Stage

and Greatest Actor," by Robert P. Por

ter; the second part of Le Gallienne's

"New Rendering of the Rubalyat;" a

sketch of that most wonderful crusader

Godfrey dc Bouillon, and a new poem

by Bret Harte are also part of the

contents of this August Cosmopolitan.

EXTRACT FROM GAIXIENNE'S

RENDERING OF OMAR KHAYYAM'S

RUBAITAT.

'Tie a great fuss, all this of Thee and

Me;

Important folk are we—to Thee and

Me;

Yet, what if we mean nothing after

all?

And what if Heaven cares naught for

—Thee and Me?

All those who in their graves unheeded

lie

Were just as pompous once as You

and I;

Complacent spake their little arrog

ant names,

And wagged their heads, and never

thought to die.

A beauty sleeps beneath yon quiet

grass

Who dreamed her face tne world might

not surpass;

Strength is her neighbor, but tie

boasts no more—

And over them the wind cries out

"Alas!"

Would you seek beauty, seek it under-

ground;

Would you find strength—the strong

are underground;

And would you next year seek my

love and me,

Who knows but you must seek us—un

derground.
* * • • •

O Saki! when at last is run my race,

Will you remember my accustomed

place.
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Whan through the garden, all the

summer night,

The moon goes seeking my forgotten

face?

Beginning with the July number of

the Review of Reviews the name of

that successful and widely read peri

odical is expanded, and has now be

come the American Monthly Review of

Reviews. The magazine continues

Under the able editorship of Albert

Shaw, and its readers aire informed

that the expanded title "implies not iflfae

slightest degree of change m its plane,

methods, alms, scope, editorship, man

agement, or control of the magazine."

{Attorney Thygeson and his Canine

controversy.)

WHITE BEAR TORN UP.

For the time being, anyhow, A. E.

Taylor, of the Village of White Bear,

(Minnesota) may keep his pet dog on

the Taylor domains, .without affixing

a tag to the canine's neck.

The case promises to become as fa

mous as the celebrated Vermont calf

case, in which the calf grew to be a

cow, wHh calves of her own. and

grandchildiren calves, and who- died of

old age before the litigation ended.

Taylor, who is a groeerymam, owns

a d»g, whose age is great enough to

entitle it to a pension. The dog was

born about 1863. It to said to be) the

oldest dog in the West. It is so old

that its teeth are gone, and not hav

ing been provided with a false set, the

canine lives on mock turtle soup and

oysters in season. Recently the Vil

lage of White Bear adopted a shrtngen/t

dog ordinance. All dogs caught on the

streets on and after a certain day,

wene to be electrocuted. Taylor did

not provide his animal with a tag,

far the simple reason that the dog was

too feeble to walk down the front

stops, and had to content itself wlWh

looking out of the front window at the

white winged yachts. One day the

dog catcher caught eight of St, on the

front steps and .discovered ithe absence

of a tag.
The dog was not arrested, but the

owner was. The case came up before

Justice of the Peace Ixinegren. Tay

lor retained Attorney Thygeson to de

fend Mm.
An affidavit was filed charging pre

judice, and claiming that the justice

was hostile to the defendant, and a

great breeze was created, ae the .lustice

swore by all that was hot and sulphory

that he would not give up Ithe case.

A transfer was made, however, and

the hearing came up a day or two ago

before Justice Clark. On motion of

the defendant's counsel, the case

against Taylor was dismissed, and the

dog Is no longer in jeopardy.

As a tost case of tow ordinance is (to

be made, the ease may come up again

in another form.—St. Paul Dispatch.

THOMAS H. FEUS,

The little village of Clinton, Oneida

county. New York, where Grover

Cleveland's father preached and the

noted ex-President attended grammar

school, is all excitement over a law-suit

about a cat.
In this work cats have formed an im

portant part. Not far from the col

lege for many years has lived a very

respectable and amiable maiden lady

named Annie Q. Moore, who was the

possessor of a well-proportioned male

cat, for whom its owner had great af

fection. But like other cats he was

prone to wander, and in his perambula

tions about a neighbor's bam, while

making such music as did not '^the

morning stars when first they sang lo-

gether," he was caught in a trap which

had been set there.

Miss Moore was Indignant and con

sulted Louis M. Martin, a lawyer of

Citation, who commenced suit In her

behalf before Judge E. S. Williams.

The answer follows:

JUSTICE'S COURT, ONEIDA CO.

Annie Q. Moore

against

Joseph Searle and Albro D. Morrill.

(Before E. S. Williams, J. P.)

DEFENDANT'S ANSWER.

For answer to complaint herein

Defendants most respectfully

Deny the same, dispute the daim,

Appearing here regretfully.

This madden plaintiff's Thomas cat

Was filled with bad propensity

To prowl and fight, and scratch and

bite.
And howl with great Intensity.

This feline ferae naturae

Would go with great velocity,

Not after rats but neighbor's cats,

And claw them with ferocity.

Fells damage-feasant was.

Sic seripeit magna curia:

To stop his breath and cause his death

Demnum absque Injuria.

We tried to rid us of this pest.

"The cat came back" and squalled

defiance;
Not knowine that 'twas plaintiff's cot

Wo thought we'd offer him to science.

And now we ask this learned Court

For judgment in this cause unholy.

In justice's name dismiss the lelalm

With costs and soothe our melan

choly.

D. F. SEARTyE.

Attorney for Defendants.

The Judge adjourned the case.—The

World (New York).
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THE CONTINGENT FEE.

(By J. A. Murphy, of the West Superior,

Wis.. Bar.)

The contingent fee as defined by Web

ster is remuneration that is dependent on

an uncertainty. The Irishman, when

asked his definition, said: "If you lose

your case, the lawyer don't get anything;

if you win, you don't get anything."

The contingent fee has been defined by

P. H. O'Brien as the anticipated and

conspired result of industry, conscience

and intrigue; by Heber McHugh as the

ne-plus-ultra of the lawyer in despera

tion.

The contingent fee is difficult in dis

cussion, analysis or definition; although

nothing is better known, realized and

comprehended in its practical phase

among the profession. The contingent

contract is necessarily somewh;it

shrouded and an object of concealment

and suspicion, being an essential ingredi

ent in and descendant of the champerty

of the olden days. The bar for genera

tions was hampered, annoyed and terror

ized by this champertous vision ever re

curring in practice—this barrier to prog

ress, this embargo on the exercise of

thrift, this menace to the only specula

tion within the compass of the lawyer's

Ufo. The culmination of this was the
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enactment of chapter 204, Laws of Wis

consin, 1801, with the singular title, "An

act to aid impecunious litigants." As

usual, the client appears in this enact

ment the beneficiary and the lawyer tlw

philanthropist. By the terms of this

statute the client may in effect contract

to place uncontrollably his destiny, his

support, his hope, his conscience and his

future In the hands of the thrifty lawyer.

When the plaintiff In the prospective

damage suit signs the contingent contract

and delegates to the lawyer one-half of

the recovery, he fancies and assumes

that in consideration thereof he and all

his kin will be supported by the con

tracting barrister. In most cases he lays

down all his burdens, his moral and legal

duty to support himself and ^iis family

is merged, burled, absolved In the sol

emnity and compass of this contingent

contract. He no longer is concerned with

the petty, drastic details which burden

life, but his vision rests in serenity on

the spectacle of numberless easy thou

sands. Though not his good fortune to

sustain Injury in defense of his country

and draw stipends therefor, he yet men

tally readily reconciles himself to the

role of a manufacturing or railway com

pany pensioner. To his creditors he will

say: "I have a damage suit and a lawyer."

To his lawyer he says: "I am looking to

you." This contingent client upon mak

ing of his contract almost invariably re

nounces toil and adopts case and simula

tion.

"He limps along the streets,

And he looks at all he meets—

So forlorn ;

And he shakes his weary head,

And it seems as if he said:

'I am done.'

He says that in his prime,

Before the box car hit his spine.

And cut him down.

Not a better man was found

By the crier on his round

Through the town.

But now his nose is thin

And it rests upon his chin

Like a staff;

And a crook is in his back,

And a melancholy crack

In his laugh."

His mission on earth during

mouths pending trial is to court sym

pathy, to develop a malady and to feed

in comfort on his contingent contract. His

lawyer may grumble at his exactions, but

what can he do? Will not the client say:

"You explicitly agreed with me, in terms

all under the contract, that you would

pay all costs and expenses, and all you

would expect of me was to keep my

mouth closed on that subject. Now, don't

kick, or I will talk." So, in mute. In

glorious anguish, the poor contingent fee

lawyer struggles on, and multitudinous

are his struggles, and adept, subtle, va

ried must be his methods.

To make this contingency a reality, to

convert theory aud speculation Into

money, three things must exist. An ac

cident has happened, the facts must lit

the law, and a malady must exist primar

ily or by development. He and his ciieut

have contracted and in terms conspired

to wreck the fortunes of their corpora

tion foe. How shall this be done?

There must first be conducted an exam

ination of the client's conscience, and if

one is found to exist, here is the first im

pediment. There is molding to be done.

Client may have had a Christian educa

tion; hence the necessity of adroitness.

Singularly the easiest conscleuce to sub

due is the one that is In the best state of

preservation; the reason being that it was

never used. But vital spota may be

touched even In the moral composition

of the personal injury litigant; for con

science is the place wherein there may

dwell a few holy emotions. It is the bat

tlefield of contending passions, but it is

also the pandemoninm of sophistry. And

the lawyer whom the populace pro

nounces a success comprehends this.

The successful plaintiff's attorney In a

personal injury case to-day must be an

actor, lawyer, physician, surgeon, machin

ist, oculist, aurlst and an Intense meta

physician. The essentials of the knowl

edge of these various professions must be

crystallized In the brain of the myriad-

minded lawyer. All the depths and shal

lows, all the chimerical mysteries of

these learned callings must be luminous

and kaleidoscopic in the cometary sweep

of this lawyer's illimitable mind. He

must be an actor: must study and must

know the manifestations of pain. When

his client takes the witness-stand, fresh

s from the hand of his lawyer, the result
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of ills training and coaching for the or

deal is almost equivalent to a second

birth. When this client mounts the wit

ness-chair, if he acts wisely, he will but

reflect the training of his actor-lawyer.

He should have that tired feoling in his

face; the tremor of sadly Impending dis

solution in his frame; the deep, painful

sigh as he places his crutches by the

side "of his chair. And then he should

turn upon the jury an eye In whose mel

ancholy recesses lurk the shadow of

God's eternal frown—a hopeless gaze

conveying to the jury by unvarying in

tuition the thought, "There is nothing left

for me but heaven and prayer." And a

composite facial picture1 such as to leave

no doubt of the truth and the application

of Gray's epic:

"Lone dweller by the dusty way,

Fair saint within a mossy shrine,

The tribute of a heart to-day,

Weary and worn, is thine."

His gaze should be hopeful, radiant,

celestial; suggestive to the jury that, "I

am not long for the tolls of earth—I need

but little here below, nor need that little

long—but be bountiful, merciful to my

loved ones at home."

If your client with whom you have

contracted, and on whose words and ac

tions hang the destiny of your contingent

fee, happens to be a Finlander with a

teaspoonful of brains your task will be

more difficult—but this is your task.

This Finlander's husky, piping voice

must be reduced and trained down to the

utterance of a low, sweet, wailing speech,

as if be had never in his life heard a

harsher tone than a flute note. If client

is kept on the stand for a long time he

should manifest paroxysms of pain; and

in this his work should never he coarse,

for jurors sometimes possess a terrific

prescience and probity of insight. Ht

should never lose sight of his Infirmity.

Theodore Thorson once said to a man

with a small limp in his gait, "You have

ankolosus." and the Swede said, "Yes, by

Gad, I tank so." Surgery, anatomy and

physiology should be mastered. Pat

O'Brien was questioning a badly injured

man with whom he contemplated entering

into .contractual relations of a contingent

character, and every question Pat asked

the man contained, by way of Innuendo, a

suggestion of the disarrangement of al

most all of this poor man's functional )

organs. This man was tough; there

seemed to be no limitations on his con

science; his language was sometimes

shocking, but the liability was certain,

and if a malady could be established the

defendant corporation would have to

jump.

No such physiological blunders as this

should be made.

The lawyer should only be oratorical

on the question of damages. And at this

time he must, if possible, lead his mind

away from a contemplation of his con

tingent fee. This is the only time when

this should occur. The actor and the

orator In the man should conspire to

moisten a few jurors' eyes, and here con

summate tact should be used by both

lawyer and client. A quietly, softly sob

bing female client is usually adequate,

but If this condition is not present, then

slight throat gastritis and short emotional

n oking, with plenty of handkerchief ap

plication, will do the business. But your

client should weep at the proper time. I

once knew a lady who burst Into violent

sobbing when her attorney read the

Northampton tables.

It is better to have the contingent fee

than no fee at all. It is Inciting to ambi

tion, it suggests and develops general

ship and strategy, it rei eals all the moral

freaks and mental acrobats. When the

lawyer serves notice of his attorney's

lien on the corporation, that imports that

he is his brother's keeper. He is the

sole repository of his client's mental and

moral being. All things are by the com

pact referred to him. I knew a discharged

brakeman who made a contingent con

tract with an attorney to develop an ordi

nary spine Into a railway spine and in

stitute a resulting damage suit. During

the period of the spinal incubation and

the pendency of the suit, the railway su

perintendent met the brak«man on the

street, and said: "Good morning, James;

it's a fine morning." James, a trifie over

trained, replied: "I neither deny it or

affirm it, sir."

Clients' conception of contingent fee

vary wonderfully. Some of them strug

gle for a compound contingent—a rever

sion in fee—a remainder over.

A tax-title shark once consulted me

about foreclosing a mortgage. After in

forming me that by reason of long prac
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tical experience he was amply competent

to foreclose it himself, the only counter

vailing consideration with him being a

desire not to rob the profession, and after

remarking parenthetically—falsetto like—

that, of course, I would be willing to fore

close it for the taxable costs, he wound

up with the stupendous proposition that,

in the event that Judge Downer did not

return in a certain time, in which event

the judge was to foreclose the mortgage,

and in the event that should I foreclose

the mortgage by any accident, and if it

should happen that the real estate should

be bid in to him—then, in that event, he

desired me to guarantee him that I would,

within six months after the vesting of

the title in him, and without additional

compensation, sell the property for him

at a sum in cash far in advance of the

mortgage value of the premises. Then

my heart sank and "hope for a season

bade the world farewell."

If they will only give a man a fairly

robust contingency to operate on, well

and good; but when they present to you

as their ultimatum the ghostly remnant

of a frayed-out possibility, then the heart

falters and one thinks of the ministry.

Many are the pitfalls In the way of the

contingent fee lawyer. He may get past

the court and get to the jury with a well-

developed comminuted fracture, and this

fratricidal jury by its verdict may pro

nounce it a comminuted fraud. He may

be struggling boldly up the stony path

carrying with him as a collision product

a well-degenerated spinal cord, with the

attendant duliness on percussion on the

abdominal wall, and have with apparent

safety reached the goal, and is about to

the sympathetic lap of the jury, this time

place his burden tenderly, confidingly in

dead sure—when he will hear from the

bench the metallic, dirge-like intonation,

"The doctrine reslpsa loqultor applies not

here; the defendant's motion is granted.''

Then comes the leaving the court room

with heavy heart, the task of convincing

your client that the court is an Idiot, that

the court's finding and decision in' his

case Ib the confirmation of the court's

paresis, to gradually observe client's ad

miration for you wane and fade, to read

in client's disappointed look a settled

doubt as to your probity and merit, and

the struggle to land an appeal, to stand

off clerk's, stenographer's fees, the weari

some brief, and on the eve of the argu

ment to learn by a terse notice from the

defendant corporation that your client,

being in distress, had applied to said cor

poration for relief; that said corporation

had taken on an eleemosynary function

and extended relief; in fact, had settled

(of course without the knowledge or ac

quiescence of said corporation's local and

trial counsel). In short, you are informed

that should you wish to take a justice

court fee for a wrecked medulla oblong

ata valued at $40,000, then, indeed, the

said corporation will freeze over its elee

mosynary donation pond and you must

seek fees from your absconded client, or

solace in the mysteries and charms of con

templation. "Us then in this purgatorial

ordeal the contingent lawyer can console

himself with the benign reflection: "1

should not give way to these trifiing

things. My mind to me a kingdom is; I

nm an honored member of a learned and

liberal profession; this is but an inci

dent; my client is but a man. My pro

fession's mission spreads out into the il

limitable field of righting all humanity's

wrongs. My comfort is that my principle

was right, and it is for the principle I

struggle. My client was false, but the

individual is nothing. Men are but

agencies of to-day and to-morrow cast

into the oven, but within the scope and

limitations of the grand principles which

my profession are gradually advancing,

the struggle I am making with its con

tingent success or failure is involved the

weal or woe of generations yet to come.''

There is some consolation in the fact

that the profession is ever liberal in its

award as to the sum to be paid when

the contingency is removed—when the

case is won.

And so time runs on in sunshine and

in shadow, and the aggregated years

have garnered up a heavy load of disap

pointment for the contingent lawyer as

he treads the shadowy afternoon ot life,

still struggling. The disappointments,

wrongs, misfortunes of a stormy, toiling

past have placed him within the walls

and limitations of a life of poverty. For

him there is no resting place near life's

drear close. No thoughtful, prayerful

contemplation of the eternity beyond, no

serenity of mind and conscience wherein

faint dreams, like cool and shadowy

vales, divide the billowy hours of love.



No. SJ 151THE MINNESOTA LAW JOURNAL.

The contingent lawyer must die in the

harness.

And so with ambition buried away for

years, with only the regrets of life re

maining, with the darkening pall of gloom

of old age pressing down upon him, he

struggles and journeys on to where the

dusk is waiting for the night, and mut

ters in his last expiring accents: "Life

and all its problems are contingent. I

tried it through the medinm and Instru

mentality of the law. I failed."—The

Albany Law Journal.
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A renewal affidavit of a chattle mort

gage was taken before a person who

signed the jurat as W. F. Cooley, "Recor

der." The record showed the existence

of the village of Morris, in Stevens coun

ty, Minn.; that in said village there was

an office designated as office of "village

recorder"; that there was in fact such an

officer therein as village recorder; that

said affidavit was in fact filed in said of

fice, where the original mortgage was

filed; that said Cooley certified upon said

affidavit with proper venue thereon in

dorsed; that said affidavit was filed in his

office, and affixed to his signature there

the word "Recorder." Held, in connec-

nection with all the facts in this case, a

sufficient designation of his office, nnd

that the affidavit was valid.—71 N. W.

1.

—79—

1. Held, that the complaint herein

states a cause of action under the pro

visions of Gen. St. 1894, c 75, §5817, to de

termine adverse claims to real estate,

and that this is not an action to lemove

a specified cloud upon the title to real

estate.

2. Evidence considered, and Held, that

it sustaini the findings and decision of

the trial court.— 71 M . W. 2.

—80—

Evidence considered, and held, that it

is not so manifestly and palpably in favor

of the verdict as to justify the setting
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aside of the trial court's order granting a

new trial.—71 N. W. 3.

—81—

1. Where a trespass is admitted or

proven, the presumption, In the absence

of evidence to the contrary, is that it was

willful, and the burden is on the tres

passer to show that it was not.

2. Evidence considered, and held, that

it does not sustain a finding to the effect

that the defendants were not guilty of

a willful trespass in cutting and carry

ing away the standing timber of the

plaintiff.—71 N. W. 4.

—82—

1. Held, that an allegation in the com

plaint herein to the effect that the de-

fendent negligently ran certain cars

against a tender with such force as to in

jure the plaintiff is sustained by proof

that it negligently omitted to do an act

from which such result followed.

2. Held, that a request to instruct the

jury that they could not infer negligence

from the mere happening of the accident

in this case was rightly refused as mis

leading, for the reason that the accident

was of such a nature as to raise, in con

nection with the other evidence, an

inference of negligence.

3. Evidence considered, and held, that

it is sufficient to sustain the verdict, and

that the award of damages is not so ex

cessive as to justify the conclusion that

it was induced by passion or prejudice.

—71 N. W. 5.

—83—

1. Where an assignee in insolvency has

acted upon a claim filed by a creditor,

and has allowed or disallowed the same,

his power and authority in respect to the

allowance or disallowance of such claim

are functus officio.

2. An assignee disallowed certain

claims presented against the estate, and

the claimant appealed to the district

court. Pending the appeal the claimant

dismissed thesame. and sold and assigned

the claims to a third party; and, as part

of the same transaction, the assignee re

considered his action, and allowed the

claims in full in favor of the. original

claimant. Other creditors, through an

appeal from such allowance by the as

signee, sought and obtained a judicial

inquiry as to the regularity of the act,

and the right of the third party to par-

cipUs ln t!u divid mdi. H id, that the

appealing creditors did not waive their

right to question the power of the as

signee to again consider the claims, af

ter he had disallowed them, by litigating

on the merits the right of the third

party to share in the proceeds of the

estate.—71 N. W. 7.

—84—

1. The power of the court to grant re

lief in a judgment by default is limited

to that demanded in the complaint.

2. Where a default Judgment is not

justified by the complaint and its prayer

for relief, the error may be reviewed and

corrected by an appeal from the judg

ment.

3. Held, that the default judgment in

this case granted material relief to the

plaintiff in excess of that prayed in. the

complaint.

Canty, J., dissenting.—71 N. W. 9.

—85—

1. Accommodation paper represents

and is a loan of credit to the party ac

commodated, and it is not necessary that

he should be a party to the paper.

2. An accommodation maker or in-

dorser of a bill or note cannot make the

defense of a want of consideration,' as

against a person who, in the regular

course of business and for value, has

taken it before maturity, although the

latter knew when he received the instru

ment that it was accommodation paper.

3. At the request of B., who was the

president and general manager of a bank,

defendants executed and delivered to

him a promissory note, due in four

months,—in which the bank was named

as payee,—for his accommodation, and

with the express understanding that he

was to receive the proceeds of such note.

B. immediately delivered the note to the

payee bank, and caused the proceeds to

be credited to his personal de-

deposit account. He had previously

directed another bank to charge

to the account of his own bank

the amount of his personal note held by

the former, and, on the day he was cred

ited with the proceeds of the accommo

dation note, he gave his check to his own

bank to balance the amount so charged.

Held, that the accommcdation note was

received in good faith by the payee

bank, and that a good consideration

passed, as between it and defendants.—

71 N. W. 11.
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—86—

1. Held, the verdict is sustained by the

evidence.

2. The statements of a third person in

possession of property, as to whom he

holds it for, or as to who is the owner of

it, are not hearsay, but competent evi

dence to prove the facts stated. They

are a part of the res gesta?, and charac

terize the possession.

3. Where an issue in the case has been

submitted to the jury, and they have

made a special finding on the same,

which is conclusive of the rights of the

parties, if that finding must stand, it is

immaterial that the court may have

erred in its manner of submitting to the

jury auother separate and distinct issue.

—71 N. W. 13.

—87—

Evidence considered, and held, that it

sustains the verdict herein, to the effect

that the defendants were -guilty of neg

ligence, which was the proximate cause

of the death of plaintiff's interstate, in

leavinga ditch made by them in a public

alley unguarded and unlighted, and that

the deceased was not guilty of contribu

tory negligence.—71 N. W. 14.

—88—

1. A creditor not guilty of the fraud

may ignore and repudiate a general com

position setttlement with a debtor, where

another creditor with -the debtor's con-

nivarice.has secretly obtained the undue

advantage and a preference in the settle

ment, and may recover of the debtor on

the original claim.

2. A security given by a surety is void

able on the ground of fraud if there is,

with the knowledge or assent of the

creditor, such a misrepresentation to or

concealment from the surety of the

transaction between the creditor and his

debtor that, but for the same having

taken place, either the suretyship would

not have been entered into at all, or,

being entered into, the extent of the

surety's liability might be thereby in

creased.

3. H. Bros., being insolvent, entered

into a composition agreement with all of

their creditors, among whom was P., a

corporation,on the basis of 33 1-3 percent.

In accordance with the terms of the com

position, other creditors were paid the

agreed percentage in cash, while P. ac-

acepted and received promissory notes

for the amount agreed upon,—three in

number,—each secured by a surety. As a

condition to concurring in the composi

tion, and without the knowledge of the

other creditors, P. demanded and re

ceived from the debtors a promissory

note for the balance of its claim, giving

back an agreement to surrender such

note on being paid 25 per cent, of its face

value. This secret agreement was con

cealed from the sureties, and they were

induced to sign the composition notes in

the belief that by the composition H.

Bros, were released and discharged from

all indebtedness. HeZd.that payment of

the notes could not be enforced asa?ainst

the sureties.-71 N. W. 16.

—89.—

Held (overruling Fitzgerald v. Railway

Co., 13 N. W. 168. 29 Minn. 336), that the

statute requiring railway companies to

fence their roads is not exclusively de

signed to prevent domestic animals from

straying upon the track; that where a

young child, which is non sui juris,

strays upon the track, in consequence of

the failure of a railroad company to erect

a fence as required by the statute, and is

injured by a train, the company is liable

to it for the injury.—71 N. W. 20.

—90 —

Held, that the evidence justified the

finding that a certain deed had never

been delivered. The mere recording of a

deed by the grantor, without the knowl

edge of the grantee, in the absence of

other circumstances, will not, as a gen

eral rule, amount to a delivery.—71 N. W.

1. Mixed trains, made up in part of a

passenger equipment and in part of

freight cars, used for the transportation

of passengers, are "passenger trains,"

within the meaning of defendant's arti

cles of association and of its "lease con

tract" with the plaintiff; and the defen

dant is required to furnish such trains

reasonable passenger depot facilites an<l

service.

2. But it does not follow that such

trains should be furnished the same fa

cilities, and permitted to use the same

tracks in a passenger depot, as are gener

ally used by trains composed exclusively

of a passenger equipment.
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3. The plaintiff failed to make out any

case for an injunction to prevent the de

fendant from enforcing a by-law exclud

ing mixed trains from the use of those

tracks situ atea north of the iron posts

supporting the south side of the roof of

shed of its depot, and confining such

trains to the use of the track immediate

ly south ot such posts, commonly called

the "transfer track," because it was not

made to appear that the latter track

does not furnish reasonable "passenger

depot" facilities for such trains.

<.. The defendant corporation has the

right to establish and enforce reasonable

rules and regulations as to the use of its

depot and tracks by its tenant members,

and what rules and regulations are neces

sary and proper must be left to the judg

ment and discretion of its board of di

rectors, subject only to the condition that

they shall not be in conflict with its arti

cles of association and in the statutes de

fining its powers and duties, orviola-

tion of the terms of its contracts with

it* tenant members.—71 N. W. 23.

—92—

1 Held that, upon the admissions in the

answer and upon the evidence, the jurv

was justified in finding that one R. had

authority to make, in behalf of the de

fendant, the contract alleged in .the com

plaint; also that he did make such a con

tract.

2. Held, also, that the plaintiff failed to

make out any case for the recovery of

damages resulting from the defendant's

preventing him from completing the

work under the contract.—71 N. W. 26.

—93—

Upon certiorari to review the action of

the district court overruling relator's

objections, and ordering judgment

against its property in the city of St.

Paul for a reassessment of benefits for

grading Prior avenue, held: (1) That

the description of the property assessed

was sufficient. (2) That the evidence

did not show that the assessment was

fraudulent, or made upon a demonstrable

mistake of fact, or upon an illegal prin

ciple or erroneous rule of law. (31 That

the evidence justified the trial court in

holding that the real estate in question

was not held and used for "railroad pur

poses," so »s to render it exempt from

such assessments. (4) That there is no

statute expressly limiting the time with

in which the city of St. Paul may make

new assessments for local improvements

when judgment on the original assess

ment has been denied, and that, in view

of the special provisions of the city char

ter, it would not be permissable to adopt

by analogy the statute relating to civil

actions; that the only limitation as to

time within which the city can make a

reassessment is where- the lapse of time is

so long, and the laches of the city so

great, that the right has become stale,

and the city must be deemed to have

waived or abandoned it. (5) That the

facts do not bring the case within any

such rule.—71 N. W. 27.

—94—

1. To render a conveyance or security

voidable under the fourth section of the

insolvency act of 1881 (section 4243 Gen.

St. 18941, an intent on part of the debtor

to give or allow a preference to one

creditor over others is essential, wheth

er the preference is secured by the

active conduct of the debtor or

by his pissive conduct in suffering

judgment to be obtained against him

without making an assignment for the

benefl:. of all his creditors.

2. Such intent does not necessarily fol

low as a conclusion of law or Inference of

fact merely from the fact that one who

is technically insolvent within the mean-

Ingot the statute allows judgment to be-

nbtained against him without bis mak

ing such an assignment.

3. Former decisions reviewed and ex

plained.

4. A conveyance of or lien upon land

cannot be avoided by a purchaser of the

property from the assignee in insolvency

merely on the ground that it constituted

a preference in violation of the provis

ions of the lnsolvent law. This can only

be done by the assignee or receiver him

self, by legal proceedings Instituted for

that purpose.

5. Distinction noted between convey

ances merely voidable as preferential

under the insolvent law and conveyances

mads by a debtor with intent to hinder

and defraud his creditors.—71 N. W. 29.

—95—

1. The mere act of proving a secured

demand as a claim against the estate of

an insolvent dees not work a release or

surrender of the collateral security.
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2. Where a party claiming under a title

junlorln point of time is resisting a prior

unrecorded title from thesame source, the

burden is upon him (at least where he is a

party to the original instrument creating

such Junior title) to prove that he pui-

chased or acquired such title in good

faith.

3. Rule applied where a judgment cred

itor claimed a lien on the real estate of an

insolvent debtor paramount to a prior as

signment by the debtor for the benefit of

creditors, on the ground that the judg

ment was docketed in the county where

the land was situated before the assign

ment was recorded in that county.

4. Evidence considered and held lnsuffi

cient to justify a finding that the creditor

had no notice of the assignment when the

judgment was docketed.—71 N. W. 31.

—96—

1. Although a railway company posses-

es the right to the use of its track across a

public highway, the public still retains

its right to use such crossing as a high

way, and in the proper use thereof the

traveler is not a trespasser.

2. When a railroad car and engine are

being pushed backward over a highway

cro-sing, extra precautions should be

used by the railroad company to avoid in

jury to travelers lawfully upon the track,

and this rule is especially applicable

where the crossing is used so infrequently

at irregular times as a side track for

switching purposes.

3. Asa general rlue, a railroad comi

pany is required to take greater precau-

tionsata dangerous crossing in a city

than at the ordinary highway crossing in

the open country.

4. Held, upon the facts in this case it

was a question for the jury whether the

railroad company was guilty of negli

gence in operating itscars over the pub

lic highway crossing in the manner it

did at the time of the accident, and also

whether the plaintiff's intestate was

then guilty of contributory negligence.—

71 X W. 257.

—97—

1. Where the admissions of the princi

pal are made in the course of the perfor

mance of the business for which the

surety is bouDd, so as to become a part of

the res gestae, they are evidence against

the surety.

2. Where there is a continuing surety

ship for the faithful discharge of his du

ties by a servant, if the master discovers

that the servant has been guilty of dis

honesty in the course of the service, and

continues him in such service, without

the consent of the surety, express or im

plied, the latter is not liable for any loss

es arising from the dishonesty of the ser

vant during his subsequent service. But

this rule has noapplication to cases of

mere breaches of duty or contract obliga-

tionson the part of the servant, not in

volving dishonesty on his part, or fraud

or concealment on the part of the mas

ter.

3. Evidence considered, and held, that

it was not sufficient to support a pro

posed finding to the effect that the plain

tiff continued its agent,for whose fidelity

the defendant's testator was surety in

its service, after it was discovered that

he was dishonest in such services.—71 X.

W. 261.

—98.—

1. In pleading the defense of res judi

cata, it is sufficient to state, without

giving details, that the facts alleged in

the complaint in the former action were

the same facts set forth in the complaint

in the pending action.

2. The objection that a prior adjudica

tion, pleaded as an estoppel, was between

other and additional parties, is not well

taken if both the person making the ob

jection and the one pleading the former

judgment were parties to the former ac

tion. But a party to the pending action,

who was not a party to the former one

and bound by the adjudication therein,

is not entitled to plead such adjudication

as an estoppel against one who was and is

a part y to both actions-

3. A joint answer must be good as to

all of the defendants. If it does not state

a defense as to all of them, it is bad as

to all —71 N. W. 26

—99 —

Gen. Laws 1893, c. 151, provides for the

taxation of property undervalued or un

lawfully ommitted from assessment, and

for reassessment where there has been a

gross undervaluation of such property.

Held, that such law is unconstitutional.

—71 N. W. 265.
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—100.—

An insuarnce company duly insured

certain property, which was afterwards

damaged by fire, and the extent of such

damage was adjusted by it and the in

sured, but there was no adjustment by

the parties of any liability on the part of

the insurer, and no promise to pay the

damage. The policy provided that no

suit or action on said policy should be

sustained in any court of law or equity

unless commenced within twelve months

after the Are. More than a year elapsed

before an action was brought by the in-

suied. Held, that the mere adjustment

of the amount of the loss by the parties

was not of itself an admission on the part

of the insurance company thatany liabil

ity existed against it on such policy, or

raised an implied promise to pay it, and

that the action was barred by the stat

ute of limitations.

Canty.J., dissenting.—71 N. W. 272

—101—

1. In the absence of a return to this

court from which the contrary is made to

appear, it must be presumed, on appeal

from a judgment, that it was duly au

thorized and regularly entered. That

the judgment was irregularly entered, or

was unauthorized and unwarranted, can

not be made to appear by a return which

does not purport to contain a copy of the

judgment roll, or of all the papers and

files which should be made a part of such

role.

2. Where, in an action in claim and

delivery, the property in controversy has

been delivered to the plaintiff, and upon

the trial the action is dismissed on the

ground that he has failed to substantiate

his canst of action and right to recover,

the defendant is entitled to a judgment,

under Gen.St. 1894, § 5420,for a return of

the property, or for its value in case a re

turn cannot be had, if in his answer he

has demanded such a return.—71 N.W.

273.

— 102—

A judgment entered against a iorpora

tion on default for want of answer in an

action brought to recover on a contract

for the payment of money only, which

action was instituted after the corporate

property, effects, and assets had been se

questrated, and a receiver appointed un

der the provisions of Uen. St. 1894, c. 78,

for the benefit of all its creditors, is not

entitled to be exhibited and allowed as a

claim against the estata, without any

further proof of the existence and bona

fide character of the claim on which such

judgment was predicated. .A complaint

in intervention, made by an alleged cred

itor in proceedings under chapter 76,

based solely upon such a judgment, states

no claim, or ciuseof action.—71 N. W.

274-

—103—

Held, in a personal injury case, that

the evidence wa^ sufficient as to defend

ant's negligence, aud that this negli

gence was the cause of the injury, to sup

port the verdict in plaintiff's favor. Aud,

further, that on the evidence the ques

tion as to plaintiff's contributory negli

gence was for the jury.—71 N. W. 276,

—104—

Held,\n an action, tried by the court

without a jury, brought to recover for in

juries received by plaintiff, and for dam

ages done to his proporty, in a collision

with a street car, that the evidence sup

ported a finding that the motoneer was

negligent in the operation of the car,

and also that It was not conclusively

shown that plaintiff was guilty of con

tributory negligence which would pre

clude a recovery.—71 N. W. 379.

—105-

There was an agreement to purchase a

certain quantity of wheat out of a great

er quantity, all of thesame uniform kind

and quality. The price was paid, but

the quantity sold was not segregated.

Held, it was a question of fact for the

jury whether or not it was the intention

of the parties that title should pass be

fore delivery, and it was error to hold as

a question of law that title had passed.—

71 N. W. 3S0.

—106—

1. A certificate of sale, required to be

issued by a county to a purchaser at a

sale of lands forfeited to the state, and

under the provisions of Gen. Laws

1881, c. 135, is not valid unless executed

at the time of the sale, or within a reas

onable time thereafter.

2. It must be as a matter of law,

that such a certificate was not executed

or issued within a reasonable time,where

it simply appears that the county auditor,

of his own motion, or at the request or the

purchaser, executed the same more than

2i years after the sale, and more than

2i years after he had issued a certificate
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—invalid on its face—which had been

accepted by the purchaser.—71 N. W.

381.

—107—

1 . A person who has made an entry of

government land under the provisions of

the United States homestead act, at the

proper land office, has received a receiv

er's receipt for the fees required upon

such entry, and resides upon the land

conveyed by such entry when county

commissioners lay out and establish a

public road across- the same as author

ized by Gen. St. 1894 § 1838, must be treat

ed and considered as the owner of the

land for all purposes connected with the

laying and establishment of such

road. He is therefore entitled to have

the damages he has sustained assessed

and awarded by the commissioners.

2. On an appeal,uuderthe provisionsof

Gen. Laws 1895, c. 54, from the decision

and detetmination of the commissioners

laying out and establishinga public road,

the appellant has the right, if his notice

of appeal be sufficient, to contest the

regularity of the proceedings on which

the decision and determination of the

commissioners is founded, as well as the

validity of the decision and determina

tion itself; and, if unsuccessful, he may

have a reassessment of the dan ages he

has sustained by reason of the laying out

and establishment of the road.—71 N. W.

382.

—108—

1. Where the garnishee discloses a fund

which belongs to the defendant, unless

before the service of the garnishee sum

mons the same has been assigned to the

intervening claimant, the burden is on

such claimant, under section 5318,Gen. St.

1894,to show that the fund belongs to him

as against the plaintiff, a creditor of the

defendant.

2 When the claimant pleaded and

proved an order drawn in his favor by de

fendant on this particular fund, and ac

cepted by the garnishee before the gar

nishee summons was served on them, but

the claimant failed to prove any consid

eration for such order, held, the order, be

ing drawn on a particular fund, was non-

negotiable, though drawn to defendant's

order, did not import consideration, was

merely an equitable assignment of the

fund, and the claimant failed to "main

tain his right" to the fund.—71 N. W.

383.

—109.—

1. To prove an indebtedness on the

part af a judgment debtor, and as of the

day of it* rendition, the judgment of a

court of competent jurisdiction is admis

sible in evidence in a subsequent action

between other parties. It is competent

evidence of its own existence and of its

legal effects for and against strangers as

well as for and against parties and priv

ies. Of course, it may be impeached by

strangers on the ground of fraud and col

lusion, and perhaps on other grounds.

2 Several questions raised on this ap

peal, but of no special consequence, dis

posed of.—71 N. W. 384.

—110—

1. In an action to foreclose a mechan

ic's lien, the commncement of the action

against the owner of the property does

not preserve the lien as against other lien-

holders or incumbrances beyond the

statuatory period for bringing such an

action. Smith v. Hurd, 52 N. W. 922, .'-0

Minn. 503, followed.

2. Rule followed that a judgment is not

evidence against those not parties or priv

ies to it of the sxistence, prior to its ren

dition, of any of the facts upon which it

was founded.—71 N. W. 38K.

—ill.—

Held, that there was no evidence of neg

ligence on part of the city; that if there

was any negligence proven, it was that of

plaintiff's fellow servant.—71 N. W. 387.

—112.—

1. Plaintiff's evidence on ths trial,and

his examination before a notary, taken

after a loss, pursuant to the terms of the

insurance policy, related to tiie same

matters, and most of the statements

made on the* one occasion are mere repe

titions of those made on the other, but

there were several material contradic

tions and discrepancies. Defendant of

fered in evidence the whole written ex

amination, which was very long, and,

when the offer was refused, proceeded to

offer separately each question and an

swer,which was refused. Held no error;

it was the duty of counsel to pick out

and offer only those portions which con

tradicted in some degree the evidence so

given on the trial.

2. Expert evidence as to whether a cer

tain quantity of goods in a certain room

could have burned up without destroying

the floor, held incompetent-
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3. Evidence held sufficient to sustain

the verdict.

4. A provision in an insurance policy,

providing for submitting the amount of

loss to arbitration, is valid; but held, the

insurer waived this provision by denying

its liability, and telling the insured, in

substance, that if he got any insurance

money he would have to recover it in

court.

5. The policy provided that it should

be void if the insured misrepresented ma

terial facts, or was guilty of fraud. Held,

the court properly refused defendant's re

quest to charge in effect, that the slight,

est possible exaggeration of the amount

or value of the property destroyed, made

knowingly and willfully in the proofs of

loss avoided the policy.

6. The policy provided that it shall be

void in case of any fraud or false swearing

by the insured touching any matter relat

ing to the insurance, or the subject there

of, whether before or after loss. Held,

such willful false swearing as to a materi-

ial matter, on such examination of the

insured after the loss, forfeited the whole

sum due, and not merely the amount due

on the particular item of damage, or for

the loss of the particular article to which

the false statement related.

7. The defendant pleaded, and gave evi

dence tending to prove, certain complete

defenses. Held, the court erred in

charging the jury that the plaintiff was,

in any event, entitled to recover a certain

sum.—71. N. W. 388.

—113—

1. A written instrument for the sale of

standing timber, to be severed and car.

ried away from the land and manufac

tured into lumber by the vendee, in

which it Whs provided that the title to

the timber and its manufactured products

should remain in the vendor until the en

tire purchase price was paid, and for a

release from time to time of the vendor's

claim upon blocks of not less than 1,000,000

feet of the lumber, upon the payment of

an agreed price per 1,000 feet, held to be

either a conditional sale contract or a

chattel mortgage to take effect as the

timber was severed from the land, and

that in either case it should have been

filed in the proper office.

2. Such instrument was not filed until

two months before the vendee made an

assignment in insolvency. Held, that the

assignee could not avoid the contract

solely on the ground that he represented

creditors whOije debts were contracted

intervening the making and filling of it,

but if the instrument was withheld from

record pursuant to an agreement of the

parties thereto, in order that the credit

of the vendee might not be impaired, it

would be a fraud as to creditors of the

vendee who became such relying upon his

apparent absolute ownership of the prop

erty in his possession, and as to such

creditors the vendor would be estopped,

and they would be entitled to have his

claim upon the property subordinated to

their equity to have their respective

debts first paid out of the property.

Held, further, that the assignee can en

force such equity.

3. Held, that the trial court erred in

refusing to find upon issues herein as to

such alleged agreement.

Mitchell J. dissenting.—71 N. W. 389.

—114—

1. Where a husband and wife had re

sided on the wife's property as their

property, and he had thereby acquired a

homestead right in the property, held, a

judgment of absolute divorce obtained by

ber against him, terminated his said

homestead right.

2. Thurston v. Thurston, 59 K. W. 1017,

58 Minn., 279. followed, to the effect that

where a party goes from this state to an

other, and actually acquires a bona fide

residence therein before commencing in

its courts an action of divorce, the judg

ment of divorce though irregular, is not

void merely because the action was com

menced before he had resided in that

state the length of time required by its

laws before commencing the action.

3. Held, the repeated trespasses and

other acts of defendant, and other facts

found by the court, were sufficient to

warrant a judgment permanently enjoin

ing him from interfering with the proper

ty of plaintiff and the business carried on

hy her on the same—71 N. W. 393.

—115—

Where, after the execution of a mort

gage, the mortgagor became insane, and

while in that condition the mortgage

was foreclosed under the power, the fore

closure proceedings are regular in form,

and comply with the letter of thestatute,

but the mortgagee and the purchaser at

the sale (who instigated the foreclosure).
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believing that the mortgagor, by reason

of his insanity, would not be able to re

deem, did, for the purpose of defrauding

him, sell and bid off the property for a

grossly inadequate price, the year to re

deem expired, and no redemption was

made by reason of the continuance if

such insanity—held, the sale is not abso

lutely void, but voidable in a court of

equity, which, under such circumstances,

requires from the mortgagor and such a

purchaser a higher degree of fidelity

toward the helpless mortgagor than does

a court of law; that the only remedy

of the mortgagor is an action in equity

to set aside the foreclosure sale, and for

leave to redeem, and he could not set up

such cause of action as an equitable de

fense to an action of forcible entry and

detainer, brought against him by the

purchaser in the municipal court of

Duluth, for restitution after the year to

redeem had expired, though the statute

authorizes that court to try such an ac

tion where the title to real estate is in

volved; and the judgment in that action

is not a bar to this action.—71 N. W. 395.

—116—

Held, subchapter 14, of chapter 46, Gen.

Laws 1889, did not authorize the probate

court to proceed to find a person insane

without bringing him into court, or giviDg

him notice of the proceedings being taken

against him, or an opportunity to de

fend, and is not for any such reason un

constitutional because not providing for

due processor law.

2. Held, the record of proceedings in

the probate court to commit an alleged

insane person to the hospital for the in

sane does not impeach itself, and show

want of jurisdiction, by its own silence,

but, in order to impeach the judgment of

the court collaterally, the want of juris

diction must affirmatively appear to the

record itself. The fact that it does not

appear that any warrant had been issued

for the arrest of the alleged insane person,

or that he was present in court at any

time during the proceedings, is not suffi

cient to impeach the judgment or show

want of jurisdiction.

3. Section 267 of said subchapter 14,

provided that the court shall appoint two

others, who, with the judge himself, tihnll

constitute a jury to examine the person,

and find whether or not he is insane. The

court appointed three others, who, with

the judge, held the examination, and

found the person insane. Held, the pro

ceedings are not void by reason of such

irregularity, and cannot be impeached

collaterally on habeas corpus.—71 N. W.

396.

—117—

1. When a master furnishes his servant

appliances to do the work in hand, and

directs him how to use them, and warns

him of the danger of using them in a dif

ferent manner, and the servant, in disre

gard of such direction and warning, and

without any necessity for so doing, uses

the appliances in the manner in which he

was told not to use them, and he is there

by injured, he cannot recover.

2. Held, that the court correctly in

structed the jury to the effect that if,

from the evidence, they found certain

facte, such facts would amount to con

tributory negligence on part of plaintiff's

intestate.—71 N. W. 398.

—118—

1. A written instrument signed "S.

Holdridge"does not "pu rport' 'to be si gned

or executed by "C. S. Holdridge," so a»

to be admissable in evidence against the

latter, under Gen. St. 1894, § 5751, with

out proof of its execution by him.

2. Held, also that the parol evidence

in this case was insufficient to identify

the defendantas the person who executed

the instrument under the name of '-S.

Holdridge."—71 N. W. 399.

—119—

The proviso in section 11, Gen. Laws,

1895, c. K9, requiring railroads and trans

portation companies to turn over to a

storage company or public warehouse

man all property which the consignee

fails to call for or receive within twenty

days after notice of its arrival, is uncon

stitutional and void, not being a lawful

exercise of the police power of the state.

—71 N. W. 400.

—120—

A ward failed for 22 years after she at

tained her majority to take any steps to

compel her former guardian to render

and settle his account in the probate

court, or turn over the property in his

possession. This delay was not explained

or excused. During all this time there

was nothing done on part of either the

ward, the guardian, orthesurities on his

bond by way of a recognition or admission
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of the guardianship as a subsisting or un

discharged trust. In the meantime one

of the sureties on the guardian's bona had

died (nine years before suit on the bond),

and from the facts disclosed by the evi

dence presumely the guardian had be

come insolvent. Held, in an action on the

guardian's bond against the surviving

surety, brought by the ward over 22

years after she came of age, that her

laches, irrespective of any statute of

limitation, was a bar to her recovery.—71

N. W 402.

—121—

Held, that the appellant having failed to

make any assignment of errors as required

by rule 9 of this court, the order appealed

from is affirmed.—71 N. W. 615.

—122—

Evidenee considered, and held, that the

findings of the referee herein are sus

tained by the evidence.—71 F. W. 615.

—123—

1. Evidence considered, and held that it

sustains th-> verdict.

Held, that the affidavit of a juror, offered

for the purpose of impeaching the verdict

herein by showing misconduct on the part

of the jury, was neither sufficient nor ad

missible for such purpose.

3. Held, that the trial court did not abuse

its discretion in denying a motion for a

new trial on the ground that the defend

ants were surprised by the testimony of a

witness called by them.—71 N. W. 616.

—124—

1. An agreement for the cultivation of

land on shares construed, and held to

create the relation of tenants in common in

the crops, as between the owner and the

occupier of the land; that, in view of all

the other terms of the agreement, the only

effect that can be given to a provision

"that, until division of the crops, the title

and possession shall be and remain in the

owner of the lanii," is that be shall hold

the same as security for the performance of

the contract by the occupier.

2. Hence, so long as the occupier per

forms all tne terms of the agreement the

owner of the land has no right to take pos

session from him, but the occupier has a

right to the possession of the crops for the

purpose of performing thereon the work

which he is required to do under the con

tract.—71 N. W. 617.

—125—

An appellant court has the inherent

power to dismiss an appeal which is man

ifestly and palpably frivolous and without

merit; but this will only be done where it

is perfectly apparent, without argument,

that the appeal is frivolous. 71 N. W. 619.

—126—

1. Where the affidavit and complaint, in

replevin, in justice court, state the value

of the property at $100 or less, the justice

Acquires jurisdiction to proceed and dis

pose of the case on the merits, though the

value is in fact more than $100, unless the

defendant, as he may do, pleads and

proves, in bar to the jurisdiction, the fact

that the value exceeds the jurisdictional

limit. But pleading the fact alone does

not oust the justice of jurisdiction. The

fact must also be proven and determined

in favor of the defendant. When this is

done, the jurisdiction thenceforth, and not

before, ceases for all purposes, except the

entry of the statutory judgment of dismiss

al in replevin cases.

2. Evidence herein considered, and held

to be substantially couclusive that the val

ue of the house in question exceeds $100.—

71 N. W. 619.

—127—

A banking corporation orgnnized under

the general laws of this state has the pow-

to make interest-bearing time certificates

of deposit, 71 N. W. 621,

—128—

1. Where the performance of a special

contract involves the furnishing of both

material and labor, and the contract is

entire, and the breach total, loss of such

profits as would have accrued from the

contract as the direct result of its ful

fillment may be recovered in an action

for a breach thereof.

2. Such profits may be proven by show

ing thejilfference between the contract

price and what it would have cost to

have performed; but no inflexible rule as

to how such cost is to be ascertained can

be laid down, for the profits must be de

termined according to the circumstances

of each case and the subject-matter of

the contract.

3. The plaintiffs herein agreed to fur

nish wire, and set up for the defendant

a secondhand arc motor, to be as good

as new, for a stipulated price. They pur

chased, to ennble them It- perform the

contract, in an outside market, a second
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hand motor, changed and refitted it to

make it conform to the terms of tbe con

tract, and were ready to set it up when

the defendant repudiated the contract.

Held, that the trial court did not err in

receiving evidence of the actual amount

paid by them for the motor, and the

materials and labor necessary to refit and

set it up, as a basis for ascertaining the

profits they would have made, except for

defendant's breach of the contract.—71

N. W. 622.

—129—

1. It is a general rule that a surety

cannot direct the application of pay

ments made by his principal, and that he

is bound by any application made by the

principal and the creditor, or either.

2. This rule applies only to cases where

the principal makes the payment from

funds which are his own, free from any

equity in favor of the surety to have the

money applied in payment of the debt

for which he is liable.

3. Where the specific money paid to

the creditor, and applied on a debt of

the principal for which the surety is not

bound, is the very money for the collec

tion and payment of which he is surety,

he is not bound by such application; and

he is equitably entitled to have the

money applied to the payment of the

debt for which he is liable, unless the

creditor shows a superior equity to have

the application, nsmade, stand.

4. Where payments have been applied

by the agreement, express or implied, by

the creditor and the principal, the bur

den is upon the surety to show that the

application is inequitable as to him.

5. Evidence considered, and' held, that

it wns not sufficient to support the ver

dict therein.—71 N. W. 624.

—130—

1. The defendant railroad had in its

general yards at St. Paul a large, heavy

transfer table, built upon wheels, which

rested upon raiis, and was movable, the

whole machinery being placed in a large

pit, and used for transferring heavy ma

terial from its shops t« its railroad cars.

Iron braces connected different parts of

this machinery a few inches from the

ground. This table was operated either

by compressed air. cranks, or by em

ployes pushing it by hand; some of the

employes, while doing so, standing in

side the braces. Plaintiff, while in this

position, and pushing the table with his

shoulder, came in contact with a block

2 feet 10 incnes lone, 8J inches wide, and

4i inches thick, which was lying between

the rail3, and, being unable to stop the

moving of the table, plaintiff was forced

into the angle of the braces, and caught

by the block, whereby his leg was broken.

Plaintiff had on two or three previous

occasions shortly before this accident,

and only a few hours before, on the day

of the accident, pushed this table in the

same manner. The block was no part of

the table, and no part of the instrumen

talities by which it was moved, and it

was not shown by what means it was

placed between the rails, whether by ac

cident, a wrongdoer, or an employe.

No one had ever seen it there before, and

the length of time it had been in that

position was not proven. The transfer

table, with its appurtenances, had no de

fects, and was suitable for the purpose

for which it was constructed, and the

defendant's other emyloyes assisting in

moving the table were competent for the

work in which they were engaged.

2. In actions of this kind the negli

gence of either party is to be measured

by the conditions of things existing at

the place where the injury took place,

and then known to exist by each party.

3. The defendant having furnished

suitable instrumentalities for the work

to be performed, competent workmen to

assist in the work, and being without

notice in fact of the dangerous obstruc

tion, and as its existence for so short a

time did not imply notice, there is no

presumption that the accident happened

in consequence of a failure of duty on

the part of defendant towards plaintiff.

4. The mere happening of an injury to

the servant was not evidence of negli

gence on the part of the master, and un

der the circumstances the burden of

proving negligence on tjie part of the de

fendant rested upon the plaintliT.

5. Held, that the defendant was not

guilty of negligence ln the matter, and

the action is not maintainable.—71 N.

W. 662.

—131—

Within the city of St. Paul, and on the

premises of the plaintiff, is a natural

water course, used by him in the tanning

business. The city graded a public street
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which adjoins his premises, and in doing i

M) erected a large, solid embankment

across this water course, except that it

built a wood culvert under the embank

ment, and across said street, for the pur

pose of carrying off said water. By rea

son of an unusually heavy rainstorm this

<;ulvert was unable to carry off the large

volume of water which there accumu

lated, and it flowed back up in and dam

aged the plaintiff'.- personal property

situated in his tannery. Plaintiff

brought an action against the defendant

to recover damages for such injury, and

the facts proven warranted the court in

giving to the jury, as part of its charge,

the defendant's request, as follows. "The

city of St. Paul cannot be held liable in

this case unless the damage complained

of was caused by a lack of reasonable

care or skill on its part. It was not an

insurer of the sufficiency of the means

adopted to carry of the water of the

creek. It was not apsolutely bound to

provide an adequate outlet for this water.

If it employed competent engineers or

other agents to construct the work, and

they, in the exercise of an honest judg

ment, constructed a box of such capacity

that they were reasonnbly justified in

believing, and did believe, in view of

all the circumstances, it would be suffi

cient to carry off this water, the city

would not be liable, although it did, on

ihe occasion when plaintiffs premises

were flooded, prove insufficient. Nor

was it required to anticipate extraordi

nary and unusual storms, which would

not be expected to occur in view of the

past history of the country." The court

refused to give this request. Held error.

—71 N. W. 664.

—132 —

1. Held, upon the facts found (the

tenth finding being a mere conclusion of

law), that, as between the mortgagors

and the second mortgagee, the latter con

tinued to be mortgagee in possession

until the expiration of the period of re

demption from the foreclosure of the first

mortgage, and that as such he was en

titled (subject to the rights of the first

mortgagee under the agreement of July,

1894), to apply the rents and profits to

the satisfaction of his mortgage until it

was reduced to $40,000.

2. Inasmuch as under no circumstances

would the rents and profits be suflBclent

to reduce the second mortgage to that

sum, and as the plaintiff (the assignee of

the mortgagor's interest in the rente and

profits) has no Interest in the mortgaged

premises, and is not liable for any of

the incumbrances on them, she is not in

position to object to the terms of the ac

counting for the rents and profits as al

lowed and adjusted by the trial court.

3. The second mortgagee obtained a

judgment and decree of foreclosure,

which, however, was void, by reason of

want of due service of the summons. He

assigned as collateral security to the in

tervening bank this judgment and de

cree, and all right, title and interest

which he had therein, and in and to the

debts therein described, and in and to

the mortgaged premises which might be

acquired by said decree, and in and to

the proceeds of any sale thereunder.

Held, upon the facts found (the

ity of the judgment of foreclosure, this

operated as an assignment of the mort

gage and debt secured thereby, and of the

rents and profits to which he was en

titled, as mortgagee In possession, as se

curity for the payment of his mortgage.

4. Also, that the bank' did not waive' or

release this assignment by subsequently

bringingi suit on the debt as security for

which the assignment was made, and

serving a garnishee summons on the

party in possession of the rents and

profits.—71 N. W. 665.

—133 —

1. In an action to establish and fore

close a mechanic's lien it is held that

the trial court erred when admitting In

evidence a certain exhibit, which tended

to alter, vary, and contradict the terms

and conditions of the contract between

the parties under which the materials

were furnished and the lahor performed.

2 Held, further that certain findings

of fact were not warranted by the evi

dence.—71 N. W. 667.

—134 —

The plaintiff became a member of the

defendant association, and received a

policy issued by it, conditioned that if he

complied with all the rules and regula

tions, and paid certain annual dues, and

fixed bimonthly assessments, there should

be paid to a certain named person the

sum of $2,500 at his decease. If he failed

to comply with these< conditions, the pol

icy, by express terms, lapsed, became
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void, and all of the plaintiff's rights

thereunder became forfeited. It was

also provided In the policy that, in the

event plaintiff became totally and per

manently disabled (such disability to be

determined in a certain way), surren

dered his policy for cancellation, and

made a request therefor in writing, the

association would pay him $1,250 In full

discharge and settlement of all claims.

Held, although plaintiff became dis

abled while the policy was In force, that

he could not recover under this indem

nity clause, unless be exercised the op

tion conferred by its terms before the

policy lapsed, became void, and his rights

thereunder were forfeited for nonpayment

of assessments. The right of action un

der such a clause arises upon the exer

cise of the option, not upon the happen

ing of the disability.—71 N. W. 668.

—135 —

1. By answering after his demurrer to

the complaint is overruled a defendant

waives an exception to the decision on

the demurrer.

2. By stipulation between counsel the

trial of an action was postponed for sev

eral weeks for the sole purpose of taking

the testimony of two of defendant's wit

nesses, whose names were mentioned in

the stipulation. One of these witnesses

fniled to appear, and when defendant

Undertook to substitute another person

as witness In his place the court sustained

an objection made by plaintiff's counsel

and refused to permit him to testify.

Held, whether the plaintiff had a

strict legal right to exclude the testimony,

or whether the admission of the evidence

was discretionary with the court, that

there was no error in the ruling.

3. Certain assignments of erro' held

to be uncertain, indefinite, and Insuffi

cient—71 N. W. 670.

—136 —

The court below made an order direct

ing the receiver of an Insolvent banking

institution to sell all of the assets of said

insolvent remaining in his hands at pub

lic auction, but subject to the approval

of the court. Upon a report of the sale,

the court refused to confirm, on the

ground that the prices for which the as

sets sold were inadequate. Held, on nn

appeal taken by purchasers at the sale

from the order of refusal—and this be

ing the only question presented—that

the court did not abuse its discretion

when making the order.—71 N. W. 671.

—137

1. As to judgments entered and dock

eted while that part of Gen. St. 1878, c.

68, sec. 1 (Gen. St. 1894, sec. 5521), which

provided for a homestead exemption of

one "lot," if within the laid-out or platted

portion of, an Incorporated city, town, or

village having more than 5,000 inhab

itants was in force, and prior to the

amendment (Laws 1801, c. 81), the ex

tent of the judgment lien upon real prop

erty in such laid-out or platted portion

must be determined by construing the

language used in section 1, and not by

chapter 81, supra; it being conceded that

the amendatory act did not decrease the

size of the homestead, and also that by

such an amendment any lien rights there

tofore acquired by a judgment creditor

could not be diminished or injuriously

affected.

2. The word "lot," as used in that part

of Gen. St. 1878. c. 68, sec. 1 (Gen. St,

1894, sec. 5521), above referred to, must

be construed in accordance with the fol

lowing rules: First, the mere fact that a

tract of land is designated as a "lot'

upon the plat is not conclusive; second

that, to be practical, we must be gov

erned arid the homestead must be meas

ured by the ordinary, prevailing, or

standard size of lots In the plat in which

the particular tract may be located; and,

third, that the tiact designated as a lot

upon the plat must be materially sub

stantially larger than the ordinary, pre

vailing, or standard lots in the same plat.

In order to justify a court in holding that

it is not all within the spirit and intent

of the exemption statute, and wholly ex

empt.

3. What are the ordinary, prevailing,

or standard lots in size, in any particular

plat, is not to be determined by ascer

taining the average size of all lots, but

by taking Into consideration such lots

as fairly represent. In area, a majority

of the entire number; thus excluding

fractions or small lots, as well as lots

excessively and unreasonably large when

compared with the great bulk.

4. Held, applying the rules ahovn

stated to the facts in this case, that the

court below did not err when it deter

mined that the tract of land In contro
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versy, 50 feet in width from front to

rear, the same being part of a "lot" over

111 feet wide by more than 147 feet in

depth, as platted, was not exempt as n

homestead, under Gen. St. 1878, c. 68,

sec. 1 (Gen. St. 1894, sec. 5521).—71 N. W.

672.
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ANSWER—Submits to Jurisdiction

ATTORNEYS—Fees—Aotlon to enrorce lia
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Sheriffs
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SECURITY—Enforcement —Notes
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SUBMISSION—Jurisdiction

SUPREME COURT—Certiorari

TENDER—Redemption—Mortgage foreclo

sure
TRUSTEE—District Court—Jurisdiction..

TRUST FUND—Stockholders liability....

—1—

2ND DISTRICT
RAMSEY CO.

Hull vs. Chapel,

Kelly, J. 1. Money paid to a sheriff to

redeem from a . mortgage foreclosure

comes into his hands by virtue of his of

fice, under G. S. 1894, sec. 788. 53 Minn.

346.—55 N. W. 557.

2. Where a sheriff so holding money

tendered it to the duly authorized at

torney of the party entitled thereto, and

such tender was refused, the sureties on

the sheriff's bond were thereby released.

53 Minn. 350.

3. The application papers do not dis

close a default on the part of the defend

ant warranting an application of the

powers of the court under sec. 788. 53

Minn. 350.

—2—

3ND DISTRiCT RAMSEY CO.

Starkey vs. Sweeney et al.

Buan, J. Plaintiff held a note against

one of the defendants, and as security

for the payment thereof claimed under

an agreement whereby the maker pur

ported to give a lien on his interest in

his father's estate. The plaintiff brought

this action to enjoin defendants from

proceeding with final settlement of said

estate pending a determination of plaint

iff's interests in the share descending to

the maker of the note. Held, that if

such agreement was sufficient to operate

as a transfer, or to give a lien on the

maker's share of the estate, the plaintiff

should appear In the probate court and

take part In the proceedings therein, and

that injunction will not lie.

—3—

8ND DISTRICT RAMSEY CO.

Wallace et al. vs. Forrestal et al.

Kelly, J. 1. Defendants gave a bond

to the City of St. Paul for the use of all

persons who might "do work or furnish

material" for the execution of a contract

to construct sewers. Held, that there

was no liability on the bond for "pota

toes," "hay," "oats" and "butter," fur

nished by a grocer to a boarding boss to

feed men and teams engaged on the work.

8ND DISTRICT RAMSEY CO.

In re Estate of Norman W. Kittson. Deceased, the

St. Paul Trust Co. as Trustee of the estate of

Alfred S. Kittson, under the Last Will and

Testament of Norman W. Klttton.

Kelly, J. 1. There being no such pro

ceeding as above entitled properly pend

ing In this court, it has no jurisdiction

over the trustee on a mere motion to

compel such trustee to pay over moneys

for attorneys' fees for services rendered

and contemplated on behalf of a spend

thrift under guardianship.
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2. Nor is this changed simply because

the trustee assumes to answer the cita

tions, where such answer is merely an

objection to the granting of the relief

prayed for.

3. Such answer does not constitute a

voluntary submission of a question of

law upon an agreed statement of facts

under G. S. 1894, sees. 6083-6084.

8ND DISTRICT RAMSEY CO.

Slate ex. rel.. sisters of the Order of St. Benedict

bad Aloysiu is ad, executrix of the estate of M.

Julio Will, Deceasjil.

vs,.

Gebhard Wlllriob, as Judge of Probate for Ram
sey Co.

Otis, J. 1. While the Constitution

vests the supreme court with original

jurisdiction to issue writs of certiorari,

such jurisdiction is not exclusive. There

1s no limitation on the power of the

legislature to vest the district court with

like jurisdiction, as it has done. The

district court is a court of appeals from

the probate court, and to this court only

from such probate court can appeals be

taken. It is, therefore, a proper court

to review the actions and proceedings of

the probate court, and for such purposes

it is a court of superior jurisdiction, and

may correct the errors of the probate

court when such correction is proper and

2. Under G. S. 1894, sec. 538S, the dis

trict court is always open for the transac

tion of business, and for the hearing of

all matters brought before it, or a judge

thereof, except the trial of issues of fact,

and a judge may allow a writ of certi

orari when the court is not In session.

3ND DISTRICT RAMSEY CO.

Nettleton vs. Ramsey Co. band and Loan Co.

Otis, J. The liability of stockholders

is not a trust fund, and, in an action

under G. S. 1894, chap. 76, to enforce

double liability, attorney fees for bring

ing and prosecuting the action will not

be allowed and entered in the judgment

against the stockholders.

—7—

STH DISTRI' T CROW WING CO.

Vinton Minors by A. Vinton, Guardian, vs. ?'irst

National Bank of Bralnerd.

Bank not bound to refuse a depositor

his money even if it has notice that it is

held by him in trust as a guardian, and

that he intends to lend it without secur

ity, if the bank makes no profit by the

transaction.

Searle, J., Seventh District, acting for

Holland, J., Fifteenth District.

McClenahan & Mantor for plaintiffs,

W. A. Fleming and Leon E. Lum for de

fendant.

A guardian deposited to his individual

credit five years ago, pension checks, one

payable "to the order of Alonzo Vinton,"

with the following words in one corner:

"Gdn of M. of Marcus M. Vinton." The

guardian endorsed this check "Alonzo

Vinton, Guardian Minor Children of Mar

cus M. Vinton," and the deposit wa»

taken by the bank's cashier. It does not

appear how the other checks were drawn

|r endorsed. Numerous sums were

drawn by the guardian to tradesmen and

others, and among them was $1,000, paid

to a partnership of which one of the mem

bers was then the bank's president, who

personally had no knowledge of the trust

character of the fund. Vinton gave no

check for this money, but authorized the

president to charge it to his account, and

it was so charged and credited to the

firm's account, and a note for the amount

was deposited for collection to Vinton's

credit, and payments made upon it which

were credited to Vinton—all In the usual

course of. business. The minors by this

same guardian now sue to recover an

amount equal to the amount due upon the;

note without Interest, claiming that the

bank was affected with notice of the

trust character of the fund by the check,

and should not have allowed its presi

dent to borrow, or the guardian to lend,

the money without real estate security.

It appears that the firm to whom the-

jnoney was lent is financially responsible,

but one member denies that he knew of

the loan. The bank made no profit by

the transaction.

Judgment for defendant.

Syllabus and statement by Mr. Lum.

ABSTRACT OF RECENT CA«ES.

Possession of land under a parol prom

ise of a gift is held. In Schnfer v. Hnuser

(Mich.) 35 L. R.A. 835, to be sufficient

foundation for adverse possession on the

part of the donee, and this is upheld as

against a subsequent mortgage by the

donor. The annotation to this case re

views the authorities on adverse posses

sion under parol gift.
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The right of an alien corporation to

acquire lands "under mortgage" is held,

in Oregon Mortgage Co. v. Carstens

(Wash.) 35 I,. R. A. 841, to include an

acquisition of the land by deed from the

mortgagor, where this was done in good

faith to satisfy the mortgage debt, and

the original purpose was to make a mort

gage and not to transfer the title.

The reversal of a judgment on a ver

dict for excessive damages is held, in

Smith v. Times Pub. Co. (Pa.) 35 L. R.

A. 819, to be properly authorized by

statute, and not to infringe the consti

tutional right of trial by jury.

The right of an attachment creditor

to have a prior attachment set aside be

cause it was without legal grounds, and

based on a false affidavit, and was per

mitted by the debtor to give a prefer

ence, was denied in Blaser Bros. v. First

Nat. Bank (Ark.) 35 h. R. A. 7(15.

But an attachment issued upon a debt

not due was held, in Davis v. H. B.

Claflin Co. (Ark.) 35 L. R. A. 776, to be

subject to attack by a junior attaching

creditor, where the statute did not au

thorize attachment for debts not due

under the circumstances of that case.

With these cases is a very extensive

note reviewing the decisions on the right

of creditors to question the validity of

attachment.

The right to file a supplemental affi

davit of other material facts to show a

ground of attachment, given by W. Va.

Code, chap. 106, sec. 1, is held, in Good

man Bros. & Co. v. Henry (W. Va.) 33

L. R. A. 847, to be one which the court

should construe liberally. On the ques

tion whether an amendment could be

made to prejudice a second lien the

court was equally divided.

A corporate seal on a note which is

negotiable in form is held, in Chase Nat.

Bank v. Faurot (N. Y.) 35 L. R. A. 605,

not to destroy the negotiability of the in

strument. A note to the case reviews

the previous authorities in the effect of

a seal on negotiability.

The addition ofthe word "trustee" to

the name of the payee of a note is held,

In Fox v. Citizens' Bank & T. Co. (Tenn.)

35 L. R. A. 678, not to destroy its negoti

ability. The other authorities on this

question are reviewed in the annotation

to the case.

The holder of a note who takes it en

tirely on the security of a policy of life

insurance, although it is technically de

livered prior to maturity, is held, In

Hays v. Lapeyre (La.) 35 L. R. A. 647, to

be entitled to hold the note only for the

amount advanced upon it, with interest.

The annotation to this case considers the

negotiability of a note payable out of a

particular fund.

The Indorsement by the maker of a

note which is payable to his own order

is held, In Ewan v. Brooks-Waterfleld

Co. (Ohio) 35 I,. R. A. 786, not to be an

indorser in the legal sense of the term,

but only a maker, and the note is held to

be in legal effect payable to the holder

or bearer. In such a case an indorse

ment in blank by another party before

the note is delivered is held to make the

latter a prima facie surety of the maker.

A railroad company selling coupon

tickets over connecting roads is held, In

Chicago & A. R. Co. v. Mulford (Ill.) 35

L. R. A. 599, to be presumably a mere

agent for the connecting companies, and

not liable for the failure of the latter to

honor the tickets.

A person at a flag station at which

there is no ticket office, who has signified

an intent to get upon a passenger train

that' has actually stopped there. is held.

In Western & A. R. Co. v. Voils (Ga.) 35

L. R. A. 655, to be entitled to the rights

of a passenger.

The negligence of a passenger In step

ping on a train when it is going 2 'or 3

miles an hour is held, in Distler v. Long

Island R. Co. (N.Y.) 35 L. R. A. 762, to

be a question for the jury.

The annexation of territory to a coun

ty is held, in State, ex rel. Childs, v.

Crow Wing County (Minn.) 35 L. R. A.

745, to be subject to attack by quo war

ranto, and the findings of the commis

sion in favor of the annexation, although

followed by the governor's proclamation

making the annexation, are not conclu

sive.

A statute exempting the proceeds of

life insurance policies from liability for

debts is held, In Re Hellbron (Wash.) 35

L. R. A. 602, to be unconstitutional if

given a retroactive effect by applying it

to previously existing debts and policies.

A statute authorizing the killing of an

imals found neglected or abandoned, or

which have become useless because of

injuries, disease, or age, is held, in Lo-

esch v. Koebler (Ind.) 35 L. R. A. 682,

to be unconstitutional as depriving the

owner of property without due process

of law so far as it permits such killing

without notice to him.

A patrol of strikers in front of a fac

tory is held. In Vegelahn v. Guntner

(Mass.) 35 L. R. A. 722, to be a private

nuisance when instituted for the purpose

of Interfering witti the business, and it

is no justification that the motive or pur

pose of the strikers is to secure better

wages.

The law as to contracts against public

policy is held, In Doane v. Chicago Citv

R.Co. (Ill.) 35 L. R. A. 588, to be appli

cable to a contract by which a street rail

way company purchases the consent of

a majority of the owners of the frontage
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on a street in order to secure from the

common council permission to lay- rail

way tracks therein.

A contract extending the monopoly of

a patent to an unpatented and unpatent

able article necessary to the operation of

a patented machine by a provision that

this article shall be bought exclusively

from the patentee Is sustained. In Heat-

on-Peninsular Button Fastener Co. v.

Eureka Specialty Co. (C. C. App. 6th C.)

35 L.R. A. 728.

The legal capacity of a corporation to

take property by will in excess of the

amount prescribed by its charter is held,

in Congregational Church Bldg. Soc. v.

Everlt (Md.) 35 L. It. A. 693, to be a

matter which cannot be questioned by

heirs at law or next of kin but only by

the state.

Imprisonment for more than 2,160

days in default of paying fines aggregat

ing $720, for the violation of an ordin

ance respecting trespass upon public

parks. is held, in State, ex rel. Garvev, v.

Whitaker (La.) 35 L. R. A. 561, to 'con

stitute unusual and unreasonable pun

ishment, where it appears that the ac

cused upon what was essentially one

complaint was found guilty of seventy-

two distinct violations of the ordinance

within one hour and forty minutes. In

the annotation to this case a very great

number of decisions on cruel and unusu

al punishment are reviewed.

The power of a district attorney to

enter a nolle prosequi after the convic

tion of the accused is completed is de

nied, In State, ex rel. Butler, v. Moise

(La.) 35 L. R. A. 701. The annotation

carefully analyzes the authorities as to

the power of a public prosecutor to dis

miss a prosecution.

The damage in an eminent domain case

are held, in Becker v. Philadelphia & R.

T. R. Co. (Pa.) 35 L. R. A. 583, not to

include the diminished value of mer

chandise or injury to business in conse

quence of a removal of its location com

pelled by the taking of the premises.

The measure of damages for fraud In

a contract for the exchange of property

is held, in Rockefeller v. Merrltt (C. C.

App. 8th C.) 35 L. R. A. 633, to be limit

ed to the difference between the actual

value of the property which the plaintiff

parted with and that which he received.

An adverse use which is not continu

ous, but which consists in the use of a

dam during certain months of every

year for the purpose of sluicing logs, is

held, in Swan v. Munch (Minn.) 35 L. R.

A. 743, to be sufficient to create an ease

ment by prescription.

Consequential damages for changing

the grade of a street after it has been

opened and used on the natural surface

as a grade line is b«lld, In Blair v.

Charleston (W. Va.) 35 L| R. A. 852, to

be recoverable under a constitutional

provision allowing compensation for

property damaged.

General reputation In a family as to

the death of a member, if not derived

from declarations of any deceased mem

ber of the family, is held, In Re Hurl-

burt (Vt.) 35 L. R. A. 791, to bo inadmi-

sible to show the fact of his death prior .

to the death of his father.

A photograph of the scene of an acci

dent is held, in Dederiehs v. Salt Lake

City R. Co. (Utah) 35 L. R. A 802, to be

admissible in evidence to aid the under

standing of the fncts.

But in Hampton v. Norfolk & W R.

Co. (N. C.) 35 L. R. A. 808, a photograph

of a place is held inadmissible on the

question of the existence or nonexist

ence of a path that a certain time if the

picture was taken two years later, after

the situation had changed, and a map

made near the time was already in evi

dence. With these cases are reviewed

the other authorities on the use of pho

tographs in evidence.

A statute making it unlawful to manu

facture or offer for sale any oleomarga

rine, artificial or '^adulterated butter,

whether manufactured in or out of the

state, unless it is colored pink, is held,

in State v. Myers (W. Va.) 35 L. R. A.

844, to be constitutional.

For thefts by hotel employees from

guests while asleep In rooms assigned

them at a hotel, even if they are intox

icated, it is held, in Cunningham v.

Buckey (W. Va.) 35 L. R. A. 850, that

the innkeeper is liable.

An assignment for creditors by lessees

of a coal mine is held, in Potter v. Gil

bert (Pa.) 35 L. R. A. 580, to be inef

fectual to defeat the right of the lessor

to proceed for a forfeiture for existing

defaults and take fixtures at an ap

praised value in satisfaction of claims

for breaches of covenants in the lease.

A temporary breach of an insurance

policy by increasing the hazard is held,

in Trades' Ins. Co. v. Catlin (Ill.) 35 L. R.

A. 595, to leave the policy in force after

the extra risk ceased, if this did not

contribute to a subsequent loss.

The right to reinstatement after for

feiture of membership in a mutual bene

fit society for default of payments is

held, in Carlson v. Supreme Council

American Legion of Honor (Cal.) 35 L.

R. A. 643. to be terminated by the death

of the member without payment during

the time allowed for reinstatement, aud

a subsequent tender by the beneficiary

within that period is unavailing.
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So long as the remnant of a building

which is left standing is reasonably

adapted for use as a basis upon which

to restore the building to the condition

In which it was before Injury it is held,

in Royal Ins. Co. v. Mclntyre (Tex.) 35

L. R. A. 672, that there is no total loss.

An Insurable Interest in the life of

a son-in-law is held, In Adams v. Reed

(Ky.) 35 L. R. A. 602, to exist in favor

of a woman who with him as one family

keeps at {boarding house, dirldtng ttie

profits between them.

Total blindness resulting from accident

is held, in Moge v. Soclete de Blenfals-

ance (Mass.) 35 L. R. A. 736, to be with

in the provisions of a policy providing

for weekly benefits when one Is 'inca

pable of working" by reason of accident.

The exemption of the books of a law

yer from execution is held. In Equitable

Life Assur. Soc. v. Goode (Iowa) 35 L. II.

A. 690, to exist in favor of a lawyer who

gives some time to the work of his pro

fession which contributes to his support,

even if he does not appear In court, ad

vertise as a lawyer, or earn his living

by services as a lawyer.

A libelous publication concerning a

family In its collective capacity is held

actionable in favor of any member of the

family in Fenstermaker v. Tribune Pub.

Co. (Utah) 35 L. R. A. 611. The case

holds that a newspaper article which re

lates wholly to the private acts of a

family with respect to cruel treatment of

a child is not privileged.

Thegeneral or managing editor of a

newspaper which publishes a libel is

held. In Smith v. Utley (Wis.) 35 I,. R.

A. 620, to be responsible for the libel,

whether he knows of the publication «or

not.

An apportionmeht between life ten

ants and remaindermen is allowed In

Greene v. Greene (R. I.) 35 L. R. A. 790,

where a portion of a trust fund is re

covered after the loss of a part of it, so

as to make an allowance to the life ten

ants for the loss of Income during the

time the estate was in course of settle

ment. The amount apportlonable to the1

life tenants for such loss of Income is

held to be the interest on the sum which

at Interest will produce the amount re

covered.

The right of a tenant for life to oper

ate for oil or gas. or to make an oil or

gas lease. is denied In Marshall v. Mellon

(Pa.) 35 L. R. A. 816. except where oper

ations for oil or gas have been com

menced before the life estate accrues.

Moneys paid Into court and deposited

In a bank or trust company are held, in

Jones v. Merchants' Nat. Bank (C. C.

App. 1st C.) 35 L. R. A. 698. to be exempt

from the process of a litigant without

first obtaining consent of the court, and

cannot be reached without leave of the

court by bills filed against the deposi

tors, the clerk, or other persons who

have been decreed to have an Interest In

the funds.

A personal liability for pavement as

sessments is upheld. In Storrle v. Cortes

(Tex.) 35 L. R. A. 666, where the city

charter makes it a lien on property and

provides also for suit against the owner.

The time when a municipal debt comes

Into existence, and not the time when it

is due, Is held, In La Porte v. Gamewell

'"in- Alarm Teleg. Co. (Ind.) 35 L. R. A.

686, to be the time which must be con

sidered In applying the rule of limita

tion of indebtedness. If the city has al

ready reached the limit a contract pay

able in Instalments must be one which

the current revenues will pay as fast as

the Indebtedness comes Into existence,

together with other expenses to which

the city is liable.

The right of a municipal corporation

to be a part owner of property is denied,

In Ampt v. Cincinnati (Ohio) 35 L. R. A.

737, by virtue of the constitutional pro

hibition against loaning aid or credit to

any company.corporatlon, or association.

Other authorities on this question are

found In a note to the case.

A poll tax on every male resident over

twenty-one years of age is held, In Kan

sas City v. Whipple (Mo.) 35 L. R. A.

747. to be unconstitutional for lack of

uniformity, when those who voted at the

general city election are exempted.

An ordinance to compel a railroad

company at its own expense to keep a

watchman and maintain gates where the

tracks cross a street under penalty for

failure to do so is held, In Pittsburg, C.

C. & St. L. R. Co. v. Crown Point (Ind.)

35 L. R. A. 684, to be invalid imder a

general grant of power to regulate trav

el on the streets, and enact ordinances

for the protection of life, health, and

property.

The duty of furnishing a separate pas

senger train for passengers only, and not

for freight and passengers together, Is

held. In People, ex rel. Cantrell.v. St.

Louis, A. & T. H. R. Co. (Ill.) 35 L. R.

.A. 656, to be Implied In the duty of a

railroad company to furnish necessary

rolling stock and equipment for the suit

able operation of the road. The suffici

ency of earnings to justify the expense

of such a train is held. to depend on the

earnings of the entire system, and not of

the mere branch over which the train is

to run.
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Miscellaneous Note and Commenivt.

G. S. 1894, Sec. 5459, ninth subdivision,

was amended by Ch. 37, Laws 1895, so

as to read as follows: "One sewing ma

chine and one bicycle." By Ch. 6, Laws

1897, the section was again amended,

and now reads: "One sewing machine

and one typewriting machine." Who

will contend that bicycles are exempt?

Why was the exemption abolished?

In the July number of the Journal, in

quiry was made as to the reason for the

re-enactment of Sec. G109, G. S. 1894, by

Ch. 241, Laws 1897. Senator E. B. Col-

lester, of Waseca County, answers the in

quiry as follows: " * • * The jus

tice courts of Ramsey County had no

Jurisdiction in unlawful detainer proceed

ings prior to the 1897 amendment. By

virtue of this amendment all justice

courts now have such jurisdiction. To

accomplish this was the purpose of the

amendment, as explained to- the senate

at the time of its Introduction there.

The courtesy of Senator Colleger in

answering the inquiry will probably re

sult In illuminating a little dark spot in

more than one legal mind.

The new Eastern injunction is a very

energetic Institution. It prevents half-

paid miners from traveling on the high

ways, assembling to publie places, or

complaining of their hardships. It oper

ates entirely regardless of whether there

is a complete aud adequate remedy at

law. If those experts in the East will

uow modify their mandamus so that the

striking miners may he compelled to re

turn to work and behave themselves,

what a blessing will be conferred on that

infant industry, the Coal Trust. It

might be well, while the experts are

working under that order of business, to

reconstruct their quo warranto, so as to

enquire of laborers not employed by the

Trust why they are not so employed.

In the case of Rasmick v. Common

School District No. 60, Stearns County,

Minnesota, et al., reported In the June

(1897) issue of this Journal, on page 106,

we desire to call the attention of our

readers to the following correction to be

made with reference to the attorneys

who appeared in that Important case.

We are advised that D. W. Bruckhart

and Calhoun & Bennett appeared for

plaintiff, and that Geo. H. Stewart ap

peared for defendant; J. D. Sullivan not

being connected with the case.

The present management of the Jour

nal deny any responsibility for the

error, but are willing to make the cor

rection. The case was a very important

one, and how it happened that the name*

of Attorneys Bruckhart and Stewart were

omitted and the name of Mr. Sullivan

added in the report of that case, we, ot

course, have no knowledge.

For Lawyer* to iAugh at.

How the Mlx-Up Began.—"It was thisa

way, jedge. Ye see, I doled de cards,

and Jib Brown he had a pah of aces and

a pah o' kings" "What did you have?"

"Three aces, jedge, and—" "What did

Jib do?" "Jib, he drew." "What did lie

draw?" "He drew a razzer, jedge!"—

Cleveland Plain Dealer.

"Do you know Mr. O'Flaherty's charac

ter for morality?" asked the judge.

"Excuse me, yer aimer, but would yer

moind sayinl' thot question over agin?"

"Is he a man of good moral character?"

"O'lm not afther understhandin' yer

anner."

Then the court asks impatiently, "Is he

a good man?"

,"Good man, is It? Shure he is thot.

It's mesllf has seen him thumping the

faces aff two orangemin f wanst."

When the late Judge Thompson, of

Boston, was a practicing attorney he was

called upon to defend a man named

Thelan who was charged with selling

liquor in violation of the law. Phelan

was a hard drinker and had a face pret

ty nearly on the shade of a boiled lobster.

The case was opened, the prosecution

put In evidence that was simply Incon

trovertible, and every one thought Phelan

was as good as convicted. When the

defense came to put In its side, Mr.

Thompson said: "Phelan, stand up!"

Phelan stood up, and Mr. Thompson then

said: "Gentlemen of the jury. I want

you to look at the prisoner carefully, and

then I want you to say whether in your

opinion a man with such a face as that

would ever be guilty of selling a glass of
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.liquor." The point was clearly apparent

and Phelan was acquitted.

Judge Clark was a rapid talker. In

this instance it was very Important that

every word he spoke should be correctly

recorded, and he so cautioned the stenog

rapher.

Then the judge began. As he warmed

up to his charge he was speaking at the

rate of 250 words a minute. Once he

glanced toward the stenographer. That

worthy official seemed to be half sleeping

over his work, and apparently writing

very slowly.

"Mr. , are you getting my words

down correctly?" asked the judge.

At this the stenographer seemed to

wake up. With little concern he replied:

"That's all right, judge; fire away. I

pm about fifteen words ahead of you

now!"

It is related that a Montana legislator,

when some corrections in spelling and

grammar In his bill were called to his at

tention by the committee, said: "Why,

you fellows have mucilated it!' It was

the same statesman who said, in address

ing a committee of which he was a mem

ber: "The muddy slough of politics was

the bowlder upon which the law was

split in twain, and fell in a thousand

pieces from the pedro of justlee. Let us,

then, gear up our lions, that we can go

forth with a clear head."

Once Bit, Twice Shy.—American In

vestments tells a story of a Swede, who

went Into a lawyer's office at Sigourney,

Indiana, the other day, to get him to

make out a conveyance for some

land which he had purchased. He

said he wanted a mortgage, but the law

yer said he should have a warranty deed.

"No." replied the Swede, "I once had a

warranty deed to a farm, but another

man held a mortgage and got the land. I

want a mortgage."—Monetary Times.

A rather laughable incident fn the

justice court practice of Lac qui Parle

county took place not very long ago. It

might be interesting reading for some of

the legal fraternity and a matter of in

formation of value as a guide for the con

duct of city attorneys In practicing be

fore country justices.

About six months ago two farmers be

came involved in a dispute over monev

matters, and being unable to come to an

amicable settlement the claimant took his

case to one Doc, who resides at the Vil

lage of B. and who had been shortly be

fore elected by a "vast majority" to the

office of Village Justice. Doc had never

bad any experience in justice court work,

but was a man of good business sense.

Mr. J. related his tale of woe to Doc, ant!

had a summons issued out of Doc's court

commanding Mr. K. to appear on a cer

tain day and answer the complaint of Mr.

J. On the return day Mr. J. appeared

in person, there being no attorney that he

knew of in the village or within twelve

miles of it. It happened that a certain

young Minneapolis lawyer was visiting

some friends at B. that day, and the de

fendant promptly employed him to at

tend to his interests in the case. The

lawyer appeared, and having read the

summons and found it defective in form,

objected to the jurisdiction of the court,

and argued his point to such an extent

fhnt Doc began to get uneasy and feared

that he might have to dismiss the case

if the attorney were allowed to go any

farther.

Finally, after considerable valuable

time had been spent. Doc called a halt

on the counsel, brought forth his "corn

cob." and, after having lighted it and

settled himself In a comfortable posi

tion, said: "Young man, you may think

you know something about the techni

calities of the law: perhaps you do: but

I want you to distinctly understand that

this court drew those papers itself, and

this court knows its business. No tech

nical advantage shall be taken In this

case. The case will have to be tried on

its merits, and in consideration of the po

sition taken by defendant's counsel In

questioning the ability of this court to

draw its own papers. Judgment is hereby

rendered for plaintiff." Judgment was

entered accordingly, and the defendant

having despaired of ever getting any

standing in court, refused to appeal, and

the judgment was final.

It was in a local damage suit against

a railroad, and the medical experts were

having their Innings. Indeed. if the

whole truth is to be told, some of them
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were having their "outings," for the

counsel for the railroad company, an un-

roininonly astute and keen lawyer, who,

In fact, knew more anatomy and physi

ology than some, if not most, of the ex

pert witnesses for the plaintiff, handled

them without gloves and without mercy,

either for their feelings or their profes

sional reputation. In this way several of

the doctors who had taken the stand with

a self-satisfied, nonchalant, know-it-all

sort of air left it crestfallen and mad all

the way through, like a 'feline whose fur

had been stroked the wrong way. Then

the plaintiffs lawyer called their leading

expert, a well-known young, Albany phy

sician who was not only well up in his

anatomy and kindred subjects, but had

been "up against" railroad attorneys be

fore in similar cases, and was not easily

unhorsed. Being thus on his mettle, and

in a measure prepared for rough hand

ling, he was not the easiest man In the

world to "rattle." The all-important

question at issue was as to the extent

and nature of the injuries sustained by

the plaintiff, a woman, and when the

witness was turned over to the tender

mercies of the railroad attorney's astute

counsel, for cross-examination, there was

a wicked gleam In that lawyer's eye and

an air of confidence which said, as plain

ly as words could do: "Here's another

victim; watch me tangle him up!" The

defense had an anatomical manikin,

which had been brought into requisition,

playing an important part in the plan of

the attorney to show how little th<- medl-

cpl experts really knew.

"You have made a study of the human

anatomy, I presume?" asked the rail

road's attorney, insinuatingly.

"Yes, somewhat," mildly replied the

young but alert disciple of Aesculapins.

"What do you think of this model?"

was the next question shot at the phy

sician.

"I don't think much of it," was the re

ply, not quite so meekly given.

"Ah! You don't, eh?" roared the at

torney, licking his chops, figuratively

speaking, of course, over the meal he had

already enjoyed, and preparing for an

other choice morsel, for his appetite for

doctors seemed to be Insatiable, growing

v.-ith what it fed upon.

"Well, really, doctor," he went on, in

hi« most insinuating tone, and sheathing

his claws for the nonce, while he pre

pared to make the final and fatal spring

upon his supposedly unwary victim,

"won't you be kind enough to tell the

court and jury what is the matter with

this model?"

"Merely that its maker has taken too

many liberties with nature," meekly re

plied the young surgeon. "It's out of

proportion, has too many sins of omis

sion and commission, and is faulty all

the way through."

"Ah. that's your opinion as an expert,

is it? Well, doctor, do you think you

could produce a better one?" demanded

the attorney, as he glared over the top

of his gold-bowed eye-glasses at the wit

ness for whom he was preparing such H

neat little trap.

"Most certainly I do," was the quiet

but positive reply of the surgeon-wit

ness.

"Have you ever made a model which

was better than this one?" was the next

query which the lawyer snapped at hiin.

"I have."

"How many of them?"

"Two."

At this point the judge, who nad been

an interested listener, took a hand In the

examination.

"Will you kindly bring your models

Into ?ourt to-morrow morning, doitor, in

order that we may have the benefit of

them In the further trial of this cause?"

asked the Judge.

"Certainly, your honor," was the reply

of the witness, with a merry twinkle !n

his mild, blue eyes. "With the greatest

of pleasure, if their mother will consent

to their remaining out of school long

enough."

There was a momentarj- silence.

Then as the full import of the doctor's

reply dawned upon the court, lawyers

and spectators, every face broke into a

smile, which in most cases became au

dible. The court, too, joined unrestrntn

edly in the general merriment, while the

railroad company's attorney, himself un

able to entirely restrain his facial mus

cles, temarked sotto voce to the witness

who had so cleverly turned the tables

upon him:

"That will do; you are excused."—The

Washington Law Reporter.
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Supreme Court vs. Logic.

189 I In Jimuary of this year the district court

of Ramsey county made a decision through

Kelly. J., in the esse of William H. Allen by

»» | AnnaS. Allen. his deserted wife, vs. The

Minnesota Loan & Trust Co. The action

was brought under <t. S. 1894. § 5165, to re

cover money alleged to be due plaintiff.

The decision was in favor of defendant on

its motion for judgment on the pleading'.

The case was promptly appealed,

log I Thi» is the first time the question has

i »r,
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cime directly before the supreme court, and

the decisions of the upper and lower courts

are interesting when compared. The order-

appealed from can be found in file number

66'<82. It is not given here for the reason

tliat the argument of the supreme court is

fully answered in a memorandum to a

later decision by Judge Kelly in lhe same

case.

The supreme court reversed the lower

court, (Siart, C. J. and Collins, J., dissent

ing,) and enough of this decision follows to

show the reasoning of the appellate court

After a statement of the case the court in

part says:

"The grounds on which defendant chal

lenges the riglit of the deserted wife to

maintain this action are hb follow*' (1) If

this action is an notion by and through

which the wife seeks to collect . lie amount

claimed of defendant bv simply prosecuting

the suit in the name of ihe husband, and it

can be maintained that that is what the

section under confideial ion authorizes, then

the act in question is unconstitutional, as

depriving the husband of his property with

out due process of law (2) That if that is

not what this section means then it can only

mean what it was construed to mean by the

court below viz: That the action must con

cern the properly right of tome remaining

member of the family and that it is only in

such cases where it is necessary to enforce

or defend such rights that an action of this

kind can be prosecuted; that it does appear

on the face of the complaint that this action

docs not involve the enforcement of any

such right. (3) The complaint is bad in

that it fails to i-how facts necessary to con

stitute a desertion within the meaning of

the law

"We do not absent to the proposition that

the law is unconstitutional. Then is no at

tempt to deprive the husband of his prop

erty without due process of law. The stat

ute does not authorize the taking of the

private property of the husband and tians-

ferring it to the wife. It simply authorizes

her to maintain his rights by an affirmative

proceedin? in hi* name, or defend them in

the same manner. If she succeeds, the

frut ii reof does not belong to her, hut to

him. The language of the statute does not

in the shshtBai degree authorize any othpr

construction In all actions ^proceedings

he is the principal named, and she is the

legally Hitlh irized agent to save his rights

or properly * * *

"Gen. St. 1804, § 516i, makes her the stat

utory agent of the husband for certain pur

poses, and the fact that she must, proceed

in his name directly and irresistibly repels

the idea that the fruits of any affirmative

or defensive action is to belong to any per

son other than the husband. His desertion

strengthens or adds to the power of the

wife to act in hi? behalf, and protect and

preserve ihe property left in her implied

care; and hence with the right to prosecute

or defend actions relating thereto. And by

analogy she would have the right to prose

cute an action of the character of the one at

bar While several of the states have stat

utory enactments substantially the same as

our own. we have not been able to find any

decision bearing directly upon such laws,

nor have we been cited to any by either of

the respective counsel In Kishop on Mar

riage and Divorce (volume 1, c. :-3. 6th I'd)

the general rule is laid down that commonly

the presumption ic that the wife may pro

tect and preserve the property left in her

implied care, hut neither sell nor destroy

it; yet in some circumstances even the power

of preservation implies some power of

disposition. * * * "

The following is the later memorandum

by Judge Kelly, last above referred to:

' Motion for judgment for defendant upon

stipulation entered into by defendant and

Wm. H Allen through his regulrly Hp>

pointed attorneys.

" ' he peculiar state in der which this

action is prosecuted is construed by t he

Supr-me Court in this case, reported in 70

N. W. Kep. 8')0.

"While still adhering to the inexorable

loaic of the situation as expressed in my

former opinion, I bow to ihe mandate of the

superior tribunal; and I will enforce ill*

law as thus laid • down, though the reison

si ven by the majority of the Court may seem

unsatisfactory when confronted with the

recent facts.

"For example, to avoid the logical conclu

sion that W. H Allen, (the involentary

plaintiff) is here deprived of his lawful

control over property "of which he is the

absolute owner." or that the debtor to Wm.

H. Allen may be subjected to the pa,ment

of the fame debt twice, the Supreme Court

say, referring to this statute; "There is no

attempt to deprive the husband of his prop

erty without due process of law The

statute does not auihori7e the taking of the

private property of the husband and trans

ferring it to the wife. It simply authorizes

| her to maintain hi* l ights by an affirm
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stive proceeding in his nuns, or de

fend them in tue Same manner.

If she succeeds the fruit thereof does not

belong to her but to him • * *.

In name and as Plaintiff he is the real

party in interest * * *.

"If this action can be maintained in its

present form solely because if is for the

benefit of the absconding husband. William

U Allen, it would seem to follow that

William H. Allen, the beneficiary, should

be permitted to settle it without consulting

his wife.

"But to give any effect to the opinion of

the court it must mean this,that by deserting

his family the absconding husband consti

tutes his wife his agent, (irrevocable during

the desertion because coupled with an

interest (to prosecute or defend such actions

as he could. And in such case he will not

be heard to object, or be permitted to inter

meddle as long as he remains apart from

his family.

"It is clearly apparent, however, that Mrs.

Anna L. Allen is not troubling herself to

maintain this action in order that the fruits

thereof, if she is successful, shall belong to

William H. Allen, her husband. Because

in an action for divorce, instituted by her

in the District Court lor St. Louis county

she obtained an ezparta order appointing

Arthur G. Otis, Esq., a receiver to seques

ter for her personal use and benefit this very

claim, among others. Deeming Anna

abundantly able to look after William's in

terests in this case. I have no difficulty in

denying the receiver's motion to come in as

party plaintiff.

"And it isequally plain that the attorney

for Anna L. Allen has little real faith in the

position she occupies in this suit. Because

the only objection he makes to the motion

ot defendant for judgment as per the stipu

lation With William H. Allen, is that there

has been made no proper substitution in the

attorney of plaintiff. In his affidavit Mr.

Barton says: "That affiant as such attorney

objects to any other attorney or attorneys

being substituted or acting for the plaintiff

in said action until affiant is paid for his

services rendered in said action, and objects

to said action being dismissed until the

same are paid,"—which means, of course,

if William H. Allen shall pay Mr. Barton's

fees, then William H. Allen can have a sub

stitution of attorneys and dismiss the case.

Now I will not place this decision -on any

such narrow ground. The Supreme Couit

has laid William H. Allen is in this case,

and that the case from the facts is under

the irrevocable control of bis wife, Anna L.

Allen. That decision is law for this court,

though I shall cheerfully submit to a rever

sal of this order which enforces it, if the

main case be in consequence overruled. I

know of no higher honor than when one

suffers for a duty performed."

The weight of reasoning seems so greatly

in favor of the lower court that one Is al

most inclined to the belief that the distinc

tion between supreme and inferior courts is

in name and not in merit.

Our supreme court is great on "vigorous"

constructions, and probably, if pressed for

a better resson for its ruling in the above

case, would say, as it did in In re Jerome

W. Barnard and another, 30 Minn 512, that

it was a case demanding a "vigorous con

struction."

What we like in the conduct of courts is

consistency. Vigorous decisions are al

ways commendable for that quality alone,

though wanting in right reasoning But

where courts in their decisions alternate

between vigor and ennui the specticle is not

pleasing.

In the case of In re Jerome W. Barnard

et al., above cited, the court repealed a

statute which was so plain that no possible

doubt could exist as to its meaning. The

statute is now 4344 O. S. 1894, and why it

is included in the late compilation can not

be imagined, unless it be on the theory that

its untimely death entitled it to some no

tice. The statute was capable of but one

construction, and that was told in its word

ing. The court was not satisfied with it

and gave it a "vigorous" dose of "con

struction." The probable intention of the

court was to rid our insolvent law of the

technical jurisdictional question involved

and thereby save the rights of the creditor

class. The principle was good If applied in

a case where the meaning of a statute was

in doubt: bat as applied, it was judicial

legislation, pure and simple.

The same court, in another and later

case, that of Chauncey V. Wass, 36 Minn.,

6, says in the majority opinion, on page

2», reaffirming its former opinion in the

same case and oblivious of what was done

in In in Jerome W Barnard, supra; ''This

feature of the tax law now under consid

eration id, in our opinion, both harsh and

dangerous; but the remedy is with the leg-

slature, which makes the laws, and not

with the courts, whose only power is to

apply them."
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The case was one where plaintiff sought

to remove a cloud on his title to lands in

St. Louis couuty, and the facto were un

disputed that defendant had gotten inter

ests, adverse to plaintiff, through a tax

sale where the taxes were, long prior to the

sale, actually paid by plaintiff and receipt

ed for, but record of which fact was by

some meansomitted in the tax books of the

county. The result was that plaintiff lost

his land by the application of the policy

above quoted of noninterference by the

court in a case where the law was "both

harsh and dangerous."

By reading the opinions in this tax

case, especially the powerful dissenting

opinions, one can readily see there was

good and valid reasons for deciding differ

ently. There was sufficient reason for

doubt, taking together all the statutes ap

plying in the case, to warrant the co;rt in

dealing, (with the assistance of a slight

application of "vigor," properly applied,)

equal and exact justice.

Ky subsequent legislation the case of

Chauncy v. Wans is dead law, but this fact

is not to be credited to the court. The

case has not been "expunged from the

record," but stunds as h stone in the

monument to judicial inconsistency.

MISCELLANEOUS.

The address of Judge Gorbam Towers

is Granite Falls, and that of .Tudge

Gauthe E. Qvale is Wllmar. as hereto

fore. Notwithstanding this fact the com

pilers of the 1897 laws give Winona as

the address of these judges of the

Twelfth judicial district.

The absence of a goodly number of

district court cases in this issue is dne

to the fact (as attorneys will under

stand) that few cases are being decided

at this time. In our next issue we hope

to have a large number.

One of our esteemed contemporaries,

the "Barrister" (Toronto), speaking of

statements made by a Toronto alderman,

and evidently having In mind those In

junctions issued during the Eastern coal

strike, says: "* * * Happily govern

ment by injunction in furtherance of

criminal law, or of municipal police pow

ers, has not invaded Canada."

It ought never to have invaded any

state. If there is any excuse for in

junction "In furtherance of criminal

law" or "municipal police power," it

would seem that courts could better jus

tify injunctions restraining threatened

libel. As a matter of jurisprudence no

respectable precedent can Im» found war

ranting injunction In either case.

Elsewhere In this issue we publish in

full the opinion of Judge Charles B. El

liott, of Minneapolis, Id the Injunction

suit of the American Book Co. vs. King

dom Publishing Co., to restrain an al

leged threatened libel.

The decision holds that equity juris

diction cannot be extended to restrain

libel, even though defendant is Insolv

ent; but that plaintiff must wait until

such libel Is committed, when there will

be the remedy at law.

Judge Elliott rises to the fullest dig

nity in this decision, and renders an

opinion well founded on law as law

yers understand it. lie does not in

tend to drift away from well established

principles and follow the bent of his

Imagination as we too often dml courts

doing of late, and If all courts would

operate within their proper sphere, as

Judge Elliott is inclined to do. there

would be no occasion^ for such crit

icisms as we have recently heard con

cerning the corruption of this depart

ment of our government.

We In Minnesota can say that govern

ment by Injunction has not yet invaded

all the states.
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—138.—

1. Where the property of a bank is in

the hands of an assignee or receiver in

insolvency proceedings, it is not neces

sary that a time certificate of deposit pay

able on return thereof properly endorsed

should be presented for payment to the

bank, or to lts assignee or receiver, in or

der to mature a right of action upon a

bond given to the payee named in the

certificate, conditioned that the bank

shall safely keep and account for all

moneys deposited by said payee, and on

demand pay over, upon a proper warrant,

check, or other proper direction, all mon

eys so deposited.

2. The recitals and conditions contained

in the bond construed. JfeWto include and

cover a deposit of public funds made by a

board of commissioners, whose authority

for so doing, if existing at all, was in

Laws 1893, c. 243, § 5, and for which the

bank, incorporated under the state laws,

issued, and the commissioners accepted, a

time certificate of deposit.—71 N. W. 674

—139.—

1. In an action tried by the court with

out a jury, a finding of fact that all the

material allegations contained in the

complaint are true is insufficient to sup

port a judgment for plaintiff.

2. As a general rule, where the vendor

of land on an executory contract wrong

fully keeps the vendee out of possession,

the latter is entitled to recover damages

for the withholding of the premises from

him, or for use and occupation for the

time he is so kept out of posessions; and,

if he does recover any such damage,

the vendor is entitled to recover interest

on the unpaid purchase money for the

same time. Where, in a former action,

the court awarded such damages, but set

off the same against the vendor's claim

for improvements made while so wrong

fully in possession, held, although the

vendor had no right to claim for such im

provements, the vendee's claim for such

damages is res adjudicata, and he cannot

now recoup the same against the ven

dor's claim for such interest. Where, in

an action for the recovery of possession

of land, damages are awarded for the

withholding of the same, such damages

should be assessed up to the time of trial,

and such damages up to such time are res

adjudicata and merged in the judgment

in the former action. Held, the evidence

did not warrant the judgment ordered.
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3. While the vendor wasbo wrongfully

in possession, he committed waste by re

moving from the premises certain build

ings, and made improvements by erecting

other and somewhat different buildings.

The court in the former action found

that he had made improvements of the

value of about $1,000, without finding

what the character of the improvements

was; and set off this claim for improve

ments as aforesaid. Held, this amounts

to a finding that the valueof the improve

ments exceeds the damages for waste by

about $1,000, and the vendee's claim for

such waste is res adjudicata.—71 N. W.

676.

—140.—

In an action for damages for personal

injury to a traveler, claimed to have been

caused by the negligence of the defend

ant city in falling to keep its sidewalks

in repair, held, it conclusively appears

from the evidence that plaintiff was

guilty of contributory negligence,.and

therefore cannot recover.—71 N. W. 678.

—141.—

An assignment for the benefit of cred

itors by a debtor, as authorized by the in

solvency law of the state (Gen. St. 1894. §

4240), must be his personal act. He can

not delegate to an agent, by power of an

attorney or otherwise, authority to de

cide for him the question of his insolv

ency, and to select an assignee and make

such assignment for him, at the pleasure

of such agent. The debtor must exercise

his personal judgment as to such matters.

Canty, J., dissenting.—71 N. W. 679.

—142.—

Section 7402, Gen. St. 1894. provides:

"In every case in which punishment in

the state prison is awarded against any

convict, the form of the sentence shall be

that he be punished by confinement at

hard labor." The relator was duly in

dicted, pleaded guilty, and was sentenced

as follows: "The sentence of the court is

tbat you, James C. Hull, be confined and

restrained in the state prison at still-

water conformable to the rules and regu

lations of that institution, in the state of

Minnesota, for the period of six years."

1. Held, the judgment of the court is

defective and irregular in omitting to

sentence relator to hard labor, but is not

absolutely void, and cannot be im

peached collaterally on habeas corpus.

2 Held, further, such judgment is

merely defective in form, not in sub

stance, as section 7492 and following sec

tions provide that every person convicted

and sentenced to the state prison shall

be compelled to perform a reasonable

amount of hard labor, and the sentence

provides that relator shall be confined in

such prison conformable to such rules

and regulations.—71 N. W. 681.

—143.—

A testator devised and bequeathed his

real and personal property to his wife on

condition tbat in no case shall she give

or bequeath one cent of said estate to

any member of his family or any relation

of her own. Held, the condition is

against public policy, and void, for being

in restraint of alienation.—71 N. W. 682.

—144 —

1 Plaintiff purchased from defend

ant's agent a mileage ticket or book, con

taining 2,000 mi'es of transportation, for

which he paid $50. The date of issue

was stamped on the ticket, and lt was, by

the mistake of the agent, punched on th»

margin to expire on the day it was issued,

instead of a year later. Plaintiff signed

a contract printed on the cover, which

stated that the ticket was "void for pas

sage after date punched in margin." He

offered this ticket and the mileage there

on for his fare on defendant's train. It

was refused. He- refused to pay other

fare, and was ejected by the conductor.

Held, proof of these facts was sufficient

evidence to sustain a verdict for plaintiff,

and the court erred in dismissing the

action.

2. Held, as to the date on which the

contract was limited to expire, the plain

tiff was not bound by the contract as

written until it was reformed in a court

of equity. It appearing tbat the price

charged him was an unreasonable and

extortionate price for all the transporta

tion he could use on the day the ticket

was issued, the provision limiting the

ticket to expire on that day was void.

Whether or not it would not be contrary

to public policy to require a mistake in a

written contract for transportation, en

tered into between a passenger and a

common carrier, to be corrected in a

court of equity before the former can

insist that the latter shall perform or re

spect the contract actually agreed upon,

quaere.
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3. Rule as to measure of damages laid

dowD where the ticket presented to the

conductor appears on its face to be void.

Held, in such a case, the passenger can

not increase the amount of his damages

by refusing to leave the train, and com

pelling the conductor to eject him by foree,

unless, from the circumstances appearing

on the face of the ticket and the surround

ing circumstances known to the conduct

or, it is probable that a mistake has been

mnde by the company in issuing the ticket,

and this probabihty is so strong that the

conductor should, under the circumstan

ces, investigate further before ejecting the

passenger.—71 N. W. 68a

—145.—

Held, the decision is supported by the

evidence.—71 N. W. 685.

—146.—

Section 13, eubc, 3 c. 2, Sp. Laws 1887

(the charter of Dulutb), provides that "no

alderman or other officer or employe shall

be a party to, or interested in, any job or

contract with the city," that any such

contract shall be null and void, and any

money paid thereon may be recovered

back. Held, under this section, a city

employe, a poundmaster, cannot recover

from the city on an implied contract for

use and occupation of premises furnished

by him to the city for use as a public

pound —71 N. W. 687.

—147.—

1. Where a sheriff has in his hands for

service several writs against different per

sons, for different causes, and makes serv

ice of two or more writs in the course of

one trip, he is entitled to charge full mile

age on each writ so served .

2. Gen. St. 1894, § 6021, reads as fol

lows: "Any officer or other person refus

ing to deliver a copy of any order, war

rant, process or other authority by which

he detains any person, to anyone who de

mands such copy, and tenders the fees

thereof, shall forfeit two hundred dollars

to the person bo detained." Held, that a

sheriff's fees for serving copies of bench

warrants upon persons named as defend

ants therein were not legally chargeable

against the county, under this provision

of the statute.—71 N. W. 687.

—148.—

1. The-city of Tower, through its com

mon council, granted to a street railway,

its successors and assigns, the right and

privilege of constructing, maintaining and

operating a line of street railways on any

and all of its streets and public highways

for a period of 20 years, the cars on said

railway to be propelled by horses, mules,

steam, electric, or other motor, for the

purpose of transporting passengers and

freight. The grant was trade upon vari

ous conditions. The twelfth section of

the ordinance reads as follows: "This

franchise is granted upon condition that

the company faithfully fulfill the requre-

ments herein expressed, and should the

company fail therein or willfully abandon

such road, and neglect or refuse to oper

ate it, then this franchise to become null

and void. Said company agree that they

will forfeit said road to the city of Tower

in one year after said company cease to

operate said road." The railway com

pany became insolvent, and neglected

and ceased to operate the road for more

than one year. Held, that the word

"road" as used in said section of the or-

diance, has the same import as if it read

"railroad."

2. Held, also, that the word "forfeit

ure," as used in said ordinance did not

signify a nonenforceable penalty nor

liquidated damages, but authorized

the court upon default of the

conditions of the grant, to de

clare, in a proper action, an absolute

forfeiture of the railway franchise, in

eluding rails, ties, roadbed,and things

granted.

3. Railway franchises and grants arc

usually made for the benefit of the pub

lic and where public interests are In

volved ln the things and conditions

granted, and it is impossible or imprac

ticable to recover compensation when the

conditions are broken by the grantee,

and the facts clearly appear, the grantor

has the right tc -esume, through the

declarations of '.he courts, the cor

porate franchise and things forfeited,

if the grant so provides.

Canty, J. dissenting.—71 N. W. 691.

—149.—

One S. executed a motrgage to plaintiff

on an unplatted 10 acre tract in the city

of Duluth. Subsequent to the execution

and record of this mortgage the city of

Duluth obtained from the mortgagor a

deed of a strip 60 feet wide across the

tract, and opened and improved it as a

public street, the only right which the

city acquired being under this deed. Sub
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sequently the plaintiff sold the premises

under a power of sale, and bid in the en

tire tract for the amount due on the

mortgage; this sale, although valid as to

the mortgagor, was invalid as to the city,

because no notice of the time and place

of the sale was served on it, as required

by statute, the city being then in the oc

cupancy and actual possession of the 60-

foot strip. Held, that the plaintiff was

entitled to a second foreclosure as to the

city and any other omitted parties,

that such second foreclosure, would not

effect the rights of the mortgagor under

the first foreclosure; and that he need

not be made a party to the suit. But

Held, thsit under the facts a strict fore

closure without sale, barring the city of,

all right in the premises unless it re

deemed the entire tract by paying the

whole amount due on the mortgage,

would be neither "just nor equitable."

2. The fact that a party is not entitled

to the specific relief prayed for is no

ground of demurer if, upon the facts al

leged, he is entitled to some relief.—71

N. W. 694.

—150—

The defendant insured the plaintiff

against loss of time effected through-ex

ternal, violent, and accidental injuries

"wholly and continuously disabling him

from transacting any and every kind of

business pertaining to his occupation oi

merchant. " Held:

1. That the ( vidence justified the jury

in finding that he was "wholly disabled"

within the meaning of the policy.

2. Total disability does not mean ab

solute physical inability to transact any

kind of business pertaining to the occu

pation of merchant. It is sufficient if

his injuries were such that common care

and prudence required him to desist

from transacting any such business in

order to effectuate a cure.

3. Inability to transact some kinds or

branches of business pertaining to bis

occupation as merchant' would -not con

stitute total disability within the mean

ing of the policy, provided he was able to

transact other kinds or branches of busi

ness pertaining to such occupation.

4. But ability to occasionally perform

some trivial or unimportant act con

nected with some kind of business per

taining to such occupation would not

render his disability partial, instead of

total, provided he was unable to sub

stantially, or to some material extent,

transact any kind of business pertaining

to such occupation.

5. The fact that he occasionally per

formed some act connected with his bu

siness as a merchant would not necessa

rily prove that he was not totally dis

abled within the meaning of the policy.

The frequency and nature of these acts

would ordinarily be for the consideration

of the jury in determining whether he

was totally disabled as above defined.—

71 N. W. 696.

—151—

Gen. St. 1894 § 5460, provides that "the

propei ty hereinbefore mentioned is not

exempt from any attachment issued in

an action for the purchase money of the

same property, or from an execution is

sued upon any judgment rendered there

in." Held, that the transferee of a note

given for the purchase money of prop

erty is entitled to levy on the property,

though otherwise exempt, the same as

the vendor himself might have done.—71

N. W. 697.

—152—

1. Both parties admitted that, upon

the expiration of the term of a lease for

years, there was a new and express con-

tracv between them for a new tenency,the

only issue between them being whether

the contract was for a tenancy for a year

or for a tenancy from month to month.

2. Held, that evidence of collateral

matters, such as that the tenants had a

large trade in that part of the city, that

it would have cost them a large sum to

move, and that there was no vacant store

in that part of the city which they could

have secured, was too remote to have any

natural or legal tendency to prove which

party was correct as to the terms of the

new tenancy.

3. There being, according to both par

ties, a reletting under an express agree

ment, and not a "holding over" by the

tenant, requests to instruct the jury as

to the effect of a tenant for years holding

over after the expiration of his term were

properly refused. For the same reason -

the burden was on the landlord to prove

that the reletting was for a year.—71 N.

W. 698.

—153—

1. Held, that certain parts of the an

swer were properly stricken out as irrele

vant and redundant.
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2. A covenant against incumbrances

runs with the land, and, where a mort

gage contains such a covenant, an action

upon it may be maintained by a pur

chaser at a foreclosure sale under the

mortgage. Following Bank v. Holmes

(Minn.i 68 N. W. 113.

3. A married woman is under no dis

ability to join in the covenants in her

husband's deed, and, if she rioes so, she

is liable. Following Manufacturing Co.

v. Zellmer, 51 K. W. 379, <8 Minn. 408.

4. Her covenant cannot be contra

dicted or varied by parol evidence that

she joined in the deed merely for the pur

pose of barring her inchoate right as

wife in the land conveyed.—71 N. W.

699.

—154—

The plaintiff's intestate, M.. and de

fendant were members of an unincorpo

rated association the object ofwhich was

to provide relief for its members when

disabled by accident or sickness, and at

their deaths for their families. While a

member of this association, M. was in

jured by an accident, and thereupon he

was taken to defendant's hospital for

medical treatment, pursuant to to the

constitution and by-laws of the associa

tion, where, through neglect and mal

treatment, he died. The administratrix

of M., and as his sole heir and next of

kin, brought suit against the association

to recover damages suffered by reason of

his dentil in themanneraforesaid. Held,

that the action was not maintainable. —

71 N. W. 701.

—155—

1. The record not purporting to con

tain all the evidence, and there being no

assignments of error which raise the

question of the sufficiency of the find

int s of fact to justify the order for judg

ment, the order denying a new trial is

affirmed.

2. Certain special reasons suggested

why a court ought not to pass upon the

relative rights of so-called building so-

cities and their borrowing members, un

der its scheme as contained in its articles

and by-laws, unless put in possession of

all material facts.—71 N. W. 703.

-156.

1. Ordinance No. 1894 of the city of

St. Paul is a valid exercise of the power

granted by the city charter "to license

and regulate pownbrokers."

2. Even if the deSnition of "pawn

broker" contained in the first section is

broader than the ordinary and proper

meaning of the word, that fact would

not invalidate the whole ordinance.

8. It is not necessary that a complaint

charging a person with engaging in and

conducting the business of pawnbroker

without a license should state the partic

ular instances where money was loaned

on pledge or pawn.

4. Tiie evidence was sufficient to justi

fy a finding that defendant«was engaged

in and conducting the business of a

pawnbroker.—71 N. W. 703.

—157—

1. Evidence considered, and held suf

ficient to justify the court in finding

that one H. was the agent of the defend

ant, and acted within the scope of his au

thority.

2. 'Ihe maxim. "De minimis," etc-,

applied.—71 N. W. 705.

—158—,

1. Under legislative authority (Gen.

St. 1894, § 2714) the St. P. M. & M. Ry,

Co leased its road between St. Paul and

Hinckley to the G. N. Ry. Co., granting

to the latter company the exclusive con

trol and possession of the road. The G.

N. R. Y. Co., also under legislative au

thority (Cen. St. 1894, § 2721), granted to

the E. Ry. Co., (which owned and oper

ated a road between Hinckley and West

Superior) the right to run its train over

the road between Hinckley and St. Paul;

the G. N. Ry. Co., however, retaining

possession and control of the road. The

G. N. Ry. Co. negligently permitted to

accumulate and remain on the right

of way combustible material which was

liable to be ignited by sparks and fire

thrown from passing engines The E. Ry.

Co., negligently operated an engine at

tached to one of its trains, by reason

whereof sparks and fire escaped from the

engine, and fell upon and ignited the

combustible material on the right of way.

The fire spread, and destroyed a large

amount of property on the premises of

adjacent landowners. Held: (1) That

the St. P., M. & M. Ry. Co. was not lia

ble for the negligence of either the G. N.

or the E. Ry. Co.: that the legislatve au

thority to lease the road included by im

plication exemption from liability for

the negligence of the lessee in operating

the road, and not involving a breach of
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the public duties imposed upon the les

sor by its charter or the general laws of

the state. (2) But the G. N. Ry. Co.

which retained control and possession of

the road, was liable for the negligence of

the E. Ry. Co. in the operation of its

train. Authority to grant to another

company the privilege of running its

trains over the road (the granting com

pany retaining control and possession of

the road) does not include by implication

exemption from liability for the negli

gence of the company to which the priv

ilege is granted.

2. Even if the G. N. Ry. Co was not

liable for the negligence of the E. Co in

the operation of its train, it would never

theless be liable on the ground that the

injury was caused by the concurring neg

ligence of the two companies,—of the E.

in the operation of its trains, and of the

G. N. in permitting combustible mate

rial to remain on the right of way.—71

N. W. 706.

—159—

1. In an action on a bond conditioned,

among other things, that the principal,

as agent for the plaintiff, would pay over

all moneys received by him as such agent

monthly, the court charged the jury, in

substance, that if the agent failed at any

time to comply with the conditionsof the

bond, in paying over monthly the moneys

which he had collected, and the plaintiff

had notice, actual or constructive, of the

fact, It was its duty to revoke the agent's

authority, and, if it .permitted him to

make further collections after such no

tice, the sureties on the bond would not

be liable therefor. Held, that this did

not correctly state the measure of plain

tiff's duties to the sureties, because it

would apply to any default, whether the

result of dishonesty, or of mere negli

gence, oversight, or accident .

2. In the case of a continuing surety

ship for the faithful discharge of his du

ties by his servant, the master owes the

sureties no absolute and active duty,upon

the discovery of mere breaches of con

tract obligations by his servant, to dis

charge the servant, or notify the sureties

of the breach . Insurance Co. v. Callahan

(April term. 1897) 71 N. W. 261, followed.

-71 N. W. 709.

—160—

1. Oral evidence is incompetent, in

aid of a petition and order for the laying

out of a highway, to show that the peti

tion was signed by the neccessary num

ber of qualified petitioners.

2. The fact that a petition for a high

way includes more than one proposed

road does not a ect the jurisdiction of

the town supervisors to act upon the pe

tition, and lay out one of the proposed

highways-

3. A misrecital, in the order laying

out the road, of the description of the

proposed road, as contained in the peti

tion, does not affect the validity of the

order, where the road, as actually laid, is

correctly described therein.

4. The failure of the town clerk to re

cord the surveyor's plat of the road, with

the road order, and its loss and nonpro-

ductlon in evidence on the trial of this

case, did not render the order invalid or

inadmissible in evidence.

5. Where a public highway has been

laid out and opened, and is in use as such

by the public, but for any reason the

landowner's damages for the taking of

his land for the road have not been paid

or secured, and he fails to apply, under

the provisions of Gen. St. 1894, § 1856, to

have his damages assessed and paid with

in the time therein limited, lie will be

deemed to have waived all claim for them

Such statute, so construed, is constitu

tional.^! N. W. 819.

—161—

Section 2236 Gen. St. 1894, construed

and held, that a promissory note payable

to the order of the maker is, when nego

tiated by him, without indorsement, the

legal equivalent of a note payable to

bearer.—71 N. W. 822.

—162—

1. Parties will be held prima facie to

be partners as to creditors upon slighter

proof than is necessary to establish that

relation among themselves. In such cases,

representations, conduct, and circum

stances naturally calculated or likely to

beget the belief that the parties were

partners, as alleged, Is sufficient to make

the question one for the jury.

2. A member of a co partnership may

testify who constitute the firm.

3. Entries in the account books of a

firm are not evidence xgaiust a defend

ants to show that he was a member of

the firm, unless accompanied by other

evidence fairly tending to show that he

had knowledge of such entries, and as

sented expressly or impliedly thereto.
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4. Evidence considered, and held, that

the trial court erred in instructing the

jury that there was no evidence from

which they could find that the defend

ant was in fact a partner with bis co.

defendants herein.—71 N. W. 823.

—163—

1. Section 5660, Gen. St. 1894, forbids

a party to an action, or a person inter

ested in the event thereof, from testify

ing indirectly to conversations with or

admissions by a deceased or insane party

or persons, by stating in the form of con

clusions of fact the result of such con

versations, or the effect of such admis

sions.

2. On the trial of this action, one of

the main issues was whether the plain

tiff made an oral contract for the pur

chase of certain land with the deceased

owner thereof. Held, that it was error

to permit him to testify that he bought

the land for $10 per acre from the de

ceased, aDd was to have a deed for the

land when he paid for it, and that he

had done so. But held, further, that the

wife of the plaintiff, who was not a par

ty to the action, was a competent wit

ness to testify to conversations with the

deceased relative to the issue, she hav

ing no direct and certain pecuniary in

terest in the event of the action.

3. Where a married man sold land, but

his wife his not join therein, she is not

estopped to assert, after his death, Her

title to one-third of the land, by the

mere fact that she knew of the sale, and

that the purchaser was in possession of

the land, and made no objeetion thereto,

during covertures.—71 N. W. 824.

—164—

Section 5138, Gen. St. 1894, subsec. 1, as

amended by Laws 1895, c. 30, providing

that the following actions must be

brought within two years: "Libel, slan

der, assault, battery, false imprisonment,

or other tort resulting in per.-onal in

jury,"—includes an acction for malicious

prosecution. —71 N. W. 826.

—165—

1. Id an action by an assignee in in

solvency to set aside a transfer by his as

signor on the ground that it was in fact

made to hinder, delay, and defraud cred

itors, it is competent, for the purpose of

showing the insolvency of the assignor,

to put in evidence the books of account

and records, duly verified, pertaining not

only to the individual business of the as

signor, but also that of a co-partnership

of which he was a member.

2. Evidence considered, and held, that

it supports the findings of the trial court

to the effect that the plaintiff's assignor

m ide a bill of saw of a quantity of logs

I to the defendant with the intent to de

lay and defraud his creditors, and that

the defendant then had notice of such

intent.

3. Held, that the assignee did not rat

ify such transfer as to creditors by the

mere fact that some of the notes given

for the purchase price came into his

hands as such assignee, and were retained

by him until the trial of this action.

4. Held, that the trial court did Dot

err in refusing to modify its conclusions

of law so as to permit the defendant to

pay the value of the logs - instead of sur

rendering the logs and lumber manufact

ured therefrom, nor in refusing to pro

vide for an accounting as to the cost of

manufacturing such lumber.—71 N. W.

827

—166—

1. In an action to set aside a convey

ance as fraudulent as to creditors, held

that, from the facts found by the trial

court, it necessarily follows that the

grantee is chargeable with notice of the

fraudulent intent of the grantor.

2. The plaintiff held a mortgage on

the premises executed by the fraudulent

grantor, payment of which he accepted

from the grantee after the conveyance.

Held, that this does not estop the plain

tiff from attacking the conveyance as

fraudulent, but, if it is set aside, the

grantee is entitled to be subrogated to

plaintiff's rights as mortgagee.—71 N.

W.S29.

—167

An accident insurance policy provided

that, "in consideration of the warranties

and agreements contained in the ai pli

cation indorsed hereon," the company ac

cepted him as a member, "subject to all

the conditions indorsed hereon." One

of the conditions indorsed on the policy

was that "the application for member

ship is made a part of this contract, and

printed thereon." Held, that attaching

a copy of the application to the back of

the policy with mucilage or some similar

substance, and delivering the same to the

insured, constituted an "indorsement"
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of the application upon the policy, with

in the meaning of t. e contract.

2. The answer to a question required

to be answered categorically was indis

tinctly written in the original applica

tion, appearing to consist of the letter

"n" and a part of the letter "o," but in

the copy attached to the policy and de

livered to the insured the answer was

clearly and distinctly written "No." The

insured retained tills forover three years,

and until his death, without objection,

and without suggestion that it did not

correctly state his answer to the question.

Held, that there was no error in refusing

to submit to the jury the question what

the answer actually was; that, even if

the answer as written in the original ap

plication was illegible, the insured, by

retaining the copy of the application at

tached to the policy without objection,

must be held to have approved of it, and

accepted it as containing his answer to

the question.—71 N. W. 831.

—1H8—

1. Persons in charge of a locomotive

in motion are hot bound to keep a look

out for animals tresspassing upon the

track, nor to presume that they will be

there, but having notice of their pres

ence, and that they are liable to injury,

are bound to U6e reasonable care, at least,

to avert such injury.

2. The circumstances in this case, as

shown on the trial, would have warranted

the jury in finding that the defendant's

employes, running one of its locomotives,

saw certain horses, which where run over

and killed while on the track, in time to

have avoided the killing, although there

was no positive evidence that the horses

were discovered until they were struck,

and no evidence as to the time or dis

tance within which the locomotive could

have been stopped.

3. Held, on the evidence, that the

question whether the persons in charge

of the locomotive neglected to use rea

sonable care after discovering the horses

on the track was for the jury.—71 N. W.

905.

—169—

Certain members holding shares in a

mutual building association defaulted in

the payment of monthly installments

and dues in January, 1891. As early as

July 1st the association, by resolution of

the board of directors, absolutely for

feited these stock shares and the money

paid thereon to its own use, without a

sale thereof, and without notice, except

as notice was contained in the members'

certificates. And such money, with other

earnings of the association, was distrib

uted in good faith to all shares in good

standing in accordance with the by-laws,

and under the direction of the public ex

aminer. The defaulting members, resi

dents of this state, made no application

for reinstatement, and took no steps

whatever to protect their interests or as

sert their rights, except as might be in

ferred from the fact that in December

1895, they assigned their certificates and

all rights and interests therein to this

plaintiff, who, in March, 1696, brought

an action as for conversion, and to re

cover the value of the certificates. Mean

time, in the years 1891, 1892, and 1893, the

association, in accordance with the

scheme of the organization and the by

laws, paid off all shares of the class of

those assigned to the plaint/iff, and in

making, payment included the sums paid

by the defaulting members, and distrib

uted as before stated. Held, that the de

faulting members should have dissented,

and should have asserted their rights

within a reasonable time, and, net hav

ing done this, they will be presumed to

have assented to the ultra vires and un

lawful act of the directors in forfeiting

their shares, and in appropriating the

sums paid in for the benefit of members

in good standing.—71 N. W. 906.

—170—

Held, that the complaint hereiD, as

amended after a former decision in the

action (68 N. W. 23), states facts su ffl

cient to constitute a cause of action for

specific performance of an executory con

tract for the conveyance of land, not only

as against the contracting vendor, but

also as against a third party to whom

the land had been conveyed.—71 N. W.

908.

—171—

1. Where, in a deed or mortgage, it is

recited that the real property therein

described is sold or mortgaged subject to

a certain specified and existing incum

brance, such recital qualifies subsequent

covenants of seisin, quietenjoyment, and

of general warranty, and they do not

cover or embrace the incumbrance men

tioned.

2. Where the maker of a promissory
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note secured by a second mortgage on

real property enters into an agreement

with the payees of the note, owners and

holders thereof, that he will pay the In

terest then due upon the debt secured by

the first mortgage upon the property,—

he being under no personal obligation to

pay such interest, either as original

debtor, or because he has assumed it, or

by reason of any covenants in the second

mortgage, —in consideration of which

such payees agree to release and dis

charge him from all personal liability on

the note, and to look solely to their secur

ity for payment, and the maker performs

on his part by paying the interest as

agreed on, there is a sufficient consider

ation to support the agreement to release

and discharge him.

2. Held, that it was for the jury to de

termine, from the evidence introduced

on the trial of this case, whether an

agreement of the nature , above referred

to had been entered into between the

payees of the note sued upon and defend

ant, by which the former had released

and discharged the latter from all per

sonal liability as the maker of such note.

—71 N. W. 909.

172

1. This court has the right, and under

some cicrumstances. in the exercise of a

sound judicial discretion. it may become

its duty to allow an information in the

nature of quo warranto to be filed by a pri

vate person, having no personal interest

in the question, distinct from the public,

to test the right of an incumbent of a

public office to hold the same, notwith

standing the attorney general has re

fused to give his consent thereto.

2. But the granting or withholding

leave to file such information at the in

stance of a private person rests in the

sound legal discretion of the court, and

is not a matter of strict legal right, and

when the attorney general has refused to

consent the case should be exceptional,

and one in which it clearly appears that

the public interests require it to justify

the court in overruling his judgment.

3. Without deciding whether a sten

ographer in the district court is holding

an "office," within the meaning of article

4, § 9, of the constitution, and in view of

the provisions of the statute (Sp. Laws

1891. c. 370,) under which such stenogra

pher is appointed by and for each of the

judges of the district court in question

and his duties thereunder, in connection

with the fact that the proposed relator

has no personal interest in the question

distinct from the public, it is held that,

in the exercise of a sound judicial discre

tion, the petition herein, praying, upon

the ground that the appointee is holding

his position in violation of the constitu

tional provision above mentioned, that

the petitioner be granted leave to file an

information for the purpose above indi

cated, should be denied.

Buck and Canty, JJ., dissenting.—N.

Evidence considered, and held, that it

sustains the findings of the trial court to

the effect that the promissory note upon

which this action is based was obtained

from the defendants without fraud, for

a valuable consideration, and that it is

not usurious.—71 N. W. 913.

—174—

The fastenings of the side door of an

ordinary box car were defective and out

of repair, and, by reason thereof, the door

came oft the car at one corner, fell down,

and hung by the other corner, when

plaintiff, an employe, attempted to push

it open, and, by reason thereof, he fell

oat or the car, which was upon a high

trestle, and was injured. Held, on the

evidence, it was a question for the jury

whether defendants were guilty of neg

ligence in failing to inspect the car and

discover the defect before the injury.

Hiscontrlbutory negligence was also for

the jury, and the court erred in dismiss

ing the action.—71 M. W. 915.

—175—

In an action by an assignee in insol

vency to set aside a payment to a cred

itor on an atnecedent indebtedness as an

unlawful preference, and to recover back

the amount paid, held, the finding of the

court that at the time of such payment

the creditor did not have reasonable

cause to believe the assignors insolvent

is sustained by the evidence.—71 N. W.

1. If the facts stated in the alleged libel

as to the acts and conduct of plalntifl

are true, held, the publication was Justi

fiable.

2. Held, every one has a right to com

ment fairly, with an honest purpose, on

the conduct of public officials, and, if the

facts so stated are true, a jury would not
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be warranted in finding that tbe alleged

libel is not a fair comment, witb an hon

est purpose, on the conduct of plaintiff.

3 But held, it is alleged that the article

was falsely composed and published; it

is not conceded that such facts are true;

they are not presumed to be true,

the burden is on defendant to prove their

truth; and therefore the complaint

states a cause of action.—71 N. W. 917.

—177—

1. The judgment debtor claims as his

homestead, exempt from execution, the

whole of the five-acre tract on which he

resides. It is within tbe laid out and plat

ted portiou of St. Paul, a city of over 5,000

inhabitants, but has never been itself plat

ted. Held, whether or not the whole is ex

empt as is homestead depends on whether

it is within the rural or urban portion of

the city.

2, Held, it does cot conclusively appear

that it is within the urban portion of the

city, and the order of tbe court below hold

ing the whole exempt is affirmed.—71 N.

W. 919.

—178—

1. A conditional contract tor the sale

of personal property in which tbe vendee

stipulates that the title to and ownership

thereof shall remain in the vendor until

the purchase price is paid, which contract

is not filed in accordance with the provis

ions of Gen. St. 1891, §§ 4148, 4149, until

after an assignment has been made by the

vendee under the insolvency law, is a con

veyance made by the debtor within the

meaning of the title of the act of 1877 (Gen.

Laws 1877, c. 142; Gen. St. 1804, § 4233).

And such a contract is covered by section

1 of said ohapter (section 4233, supra),

which declares that in all cases of general

assignments for the benefit of creditors as

signees shall be considered as representing

the rights and interests of creditors as

against all transfers and conveyances of

property which would be held fraudulent

or void as to creditors, and shall have all

the rights which such creditors would have

to avoid such fraudulent transfers and con

veyances.

2. Such an instrument, not being filed

at the time of the assignment, is fraudu

lent and void as to all creditors of the

vendee having no notice of the state of the

title to such property, and the assignee may

enforce the rights and interests of these

creditors in an action ot replevin brought

against him by a vendor to recover posses

sion of property in his hands under the

deed of assignment.

3. When the bond of the assignee has

been approved by the court, and filed with

in the period prescribed by statute, it is

immaterial, in so far as tbe assignee's rigbts

are concerned, that the bond had not been

approved or filed when the action in re

plevin is commenced.—71 N. W. 921.

—179—

1. Tbe possession of one who enters up

on the land of another as a mere naked

tresspasser is limited to so much thereof

as he actually occupies, una he cannot

claim title by adverse possession to wild

and uninclosed land, adjoining that actu

ally occupied and used by him, from the

mere fact that he jut natural hay thereon,

and let his stock tun over and pasture up

on it.

2. Evidence considered, and held, that

it was not sufficient to require the trial

court to submit to the jury the question

whether the defendant bad acquired title

to the lands in controversy by adverse pos

session.—71 N. W. 923.

—180—

A real estate mortgage, executed before,

but not recorded until after, the mortga

gor has made an assignment for tbe bene

fit of his creditors, under tbe insolvency

law of the state, is void as to the assignee

in so far as he represents such creditors.

He has the same right to avoid such a

mortgage as creditors would have had if

they had acquired a lien on the mortgaged

premises by attachment or judgment.—71

N. W. 924.

—181—

1. Section 5309, Gen. St. 1894, which

provides tbat tbe service of the summons

upon the garnishee shall attach and bind

all property belonging to the defendant in

his hands at tbe date of suoh service, con

strued, and held, that tbe garnishee cannot

be held for property coming to his posses,

sion or control after tbe service of the sum

mons in the proceedings against him.

2. Where judgment is asked against the

garnishee upon his disclosure, which is

not evasive, it will not be granted if the

disclosure does not affirmatively show his

liability.

3. Held, that the trial court did not err

in denying the motion of the plaintiff for

judgment against the garnishee in this

case.—71 N. W. 925.
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—182—

1. An instrument whereby the maker,

for value received, promises to pay to the

payee therein named, order, or a certain

number of dollars on a certain day, with

interest payable semiannually, in which it

is also provided that, if default be made in

the payment of interest, the principle, at

the option of the holder, shall become due,

is a negotiable promissory note.

2 A general guaranty by the payee of

the payment of such a note, written there

on, passes with the assignment and deliv

ery of the note to the holder thereof.

Harbord v. Cooper, 45 N. W. 860. 43 Minn.

466, followed.

3. Such guaranty was in these words:

•'For value received, I hereby assign, in

dorse, and transfer the within note, and

guaranty payment thereof, and all interest

to accrue thereupon at maturity, according

to its terms." Held, that this last clause

refers to all of the stipulations of the note

as to the time of its payment, and that a

cause of action accrued on the guaranty

when the maker defaulted in the payment

of interest, and the holder exercised his

option to treat the principle of the note as

due.—71 N. W. 927.

—183—

Evidence considered, and held sufficient

to justify the order of the trial court in

denying the petitioner's motion to vacate

the judgment, and permit him to become a

party to the action —71 N. W. 928.

—184—

Evidence considered, and field sufficient

to justify the findings of the trial court. —

71 N. W. 929.

—185—

Evidence considered, and held sufficient

to justify the verdict of the jury.—71 N. W.

930.

—186—

1. The defendants owned lots in the

city of Iiittie Falls, Morrison county,

Minn., which were assessed and taxed up

on a basis of equality and uniformity with

other real property in said city, the whole

thereof being assessed and taxed at one-

third of its cash valuation. Held, that as

defendants were charged with only their

just proportion of the taxes., compared

with valuations generally on the same as

sessment roll, they had no right, as tax

payers, to defend against proceedings to

enforce payments of such taxes, as they

were not injured, and therefore bad no

right to complain.

2. Conceding that a municipal corpor

ation cannot legally contract with private

parties to refund the amount of taxes

which their property is'assessed and taxed,

yet. if all property is assessed its just pro

portion, such contract does not render (be

taxation invalid, even if the agreement to

refund is void.

3. Evidence considered, and hi Id. suffici

ent to sustain the findings of fact of the

trial court.—71 N. W. 931.

—187—

1. Section 1. c. 143. Laws 1693 (section

621. Gen- St. 1894). providing for the cre

ation and organization of new counties

construed, and held, that new counties to

be created out of territory to be detached

from a county already organized must be

composed of contiguous territory, and

leave the remaining part of the original

county one contiguous portion of territory .

2. Held, further, that the trial court

rightly dismissed the contest in this

matter, on the ground that, if Garfield

county were established, it would divide,

the remaining territory of Polk county in

to two entirely separate parts.—71 N.

W. 9337

—188—

A bank has the right to set off a note

owing it by an insolvent depositor against

the depositors account, whether the note

is due or not.—71 N. W. 934.

—189—

The issne herein was as to the number

of feet in a certain lot of logs sold and de

livered by plaintiff to defendants. The

logs were in fact surveyed by a deputy

surveyor general, but his report thereof

was not approved or recorded by the sur

veyor general. Held, thi< t it was compe

tent to prove by the deputy tbe fact that

he made the survey, and the result there

of.- 71 N. W. 935.

—190—

The setting aside of a judgment, regular

upon its face, had in a court of competent

jurisdiction, and not effecting the title or

estate in real estate, does not avoid a judi

cial sale of real estate, under an execution

issued thereon, made to » stranger, who

had purchased in gooa faith for a valu

able consideration.—71 N. W, 1026.

—191—

1. A certain subscription, by which, in

substance, each signer agrees to pay the

sum set opposite his name, to defray any

loss or excess of expenses above receipts

of a certain public enterprise about to be

undertaken, held, from its language, to
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require a pro rata appoitionment of such

loss among all the subscribers; and in an

action to recover on such subscription, a

complaint which -do s not show the

amount of such loss and the total amount

subscribed, and merely alleges that an as

sessment was duly made, does not state a

cause of action. Held, further, the signers

of the instrument are not joint promisors,

but can b,j sued separately.

2. Complaint construed. An instru

ment signed, 'ft. V. Jones, Secy ," held,

under the circumstances, to be prima

facie the individual act of Jones. Certain

words of'description in an order rejected

as false and surplusage-

3. Held, the liability of the subscribers

in said instrument is not secondary to the

liability of some one else, but the inten

tion is to make the subscribers, to the ex

tent of the amount subscribed by each,

ultimately and solely liable for such loss;

and the subsequent carrying out of the un

dertaking and the incurring of the risk of

such loss by the promise is sufficient con-

s deration for such subscription, and no

other consideration need be expressed in

the instrument, and the contract is not

within the statute of frauds.

4. The amount of the assessment

against defendent on said subscription is

claimed to be $375. The promisee therein

gave plaintiff an order on defendant for

$350, reciting in the order that the same

is "the amount of your assessment to sub

scription to guaranty fund." Ib id, the

order is an equitable assignment of the

fund, at least pro tanto; but the order nn

jto face purports to be for the whole as-

sessment, and it must be presumed that

plaintiff bargained for the |350 as the

whole amount due, and is entitled to pro

ceed alone and without joining the

drawee of the order, and unlt.su the

latter intervenes he will waive his right

to collect the balance of $25, and therefore,

on the facts appearing, there is not a de-

fectof parties plaintiff.

5 Heldt the fact that plaintiff may

have seen the subscription list before he

gave credit to the promisee therein is im

material.
6. Held, it was error to refuse to per

mit defendant to cross-examine plaintiff's

witness as to matters bearing on the

question of whether or not the assessment

was properly made.—71 H. W. 1028.

-192—

Where a third party is in possession of

eased premises under the lessee, the law

presumes that the lease has been assigned

by the lessee to such third party, and, in a

suit against him for rent, the burden is on

him to explain the character of his posses

ion; such burden is also on his assignee

in insolvency. This rule is not changed

by the fact that the lease contains a con

dition of forfeiture in CHse of such an as

signment by the lessee —71 N. W. 1030.

—.193-—

1. The testator devised a certain part

of his property (consisting mostly of real

estate) to certain ntmed trustees in trust

to be disposed of for tMe use of the branch

of the Salvation Army located in St. Paul,

Minn., said proceeds "to be permanently

invested in the purchase of a lot. and the

erection thereon of a place of worship

where said Salvation Army may hold

meetings," and, if said branch, "should

become legally organized so it may take

and hold the title to property," the trus

tees were directed to transfer to it all the

property, or the proceeds thereof. The

Salvation Army is an unincorporated re

ligious society having its headquarters in

Kngland, and while its officers have

military titles, their duties correspond to

those of the bishops, elders, and pastors of

other churches. Said St. Paul branch

was then in existence. Held, under the

provisions of chapter 43, Gen. St. 1894, the

beneficiary of the trust must he certain

or capable of being rendered certain,

and no such unincorporated voluntary as

sociation, or branch thereof, whose memb

ership is fluctuating and uncertain, can be

such beneficiary. But held, under the pro

visions of title 4, c. 34, such branch mar

incorporate, and, if it does so within a

rersonable time, the devise will, under the

provisions of sections 3027 and 3049, vest in

such corporations Held, further, section

3049 has abrogated the rule against per

petuities and the rule which prohibits re

straint of alienation, so far as such rules

apply to such meeting house. Whether or

not the policy of the Salvation Army is

such that it will permit the. St. Paul branch

to incorporate as a separate entity is not

for the courts to determine.

2. The will further provides: ' 'The rest

residue and remainder • • • 1 give

and bequeath to the Central Park Metho

dist Episcopal Church of St. l'aul, Minn.,

absolutely to be used by said church in

aiding the cause of home and foreign mis

sions equally." The church was incor

porated, and was authorized by statute to
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acquire property by gift for mission pur-

poes, ;»nd to accept any gift in trust for the

purpopes for wliioh given. Held the de

vise is an absolute gift to the church, and

not a devise in trust, and is valid.

Huck, J., dissenting -.-71 N. W. 1031.

Fourth District. Hennepin County.

American Book Co. vs. Kingdom Pub-

llshing Co.

C. S. Jelley. for plaintiff; Fifield, Flet

cher & Fifleld, for defendant.

A party is not entitled to an injunction

to restrain the publication of a libel, al

though the publication of the libel will

result In Injury to his property.

Elliott, J.: The plaintiff Ales Its bill

in equity asking an order of this

court perpetually enjoining and re

straining the defendant, its agents,

employes and scrvauu, absolutely

from publishing, issuing and cir

culating any further copies or editions

of the book called "A Foe to American

Schools," and from issuing, publishing

or circulating any part of the reading

matter contained in said book. The case

comes before the court at this time on

an application for a temporary injunc

tion; and the question for consideration

is the power of the court to issue such

an order. After a careful consideration

of this very important question, I have

come to the conclusion that the Injunc

tion should not issue.

Every person reasonably familiar with

the constitutional history of England and

of the United States is aware of the

great Importance which has been at

tached to the principle of liberty of the

press and freedom of speech. The right

of every man to speak and publish his

thoughts has not been judicially denied

since the days of the star chamber, and

the decision of Chief Justice Scroggs,

prohibiting the publication of the Week

ly Packet of Advices from Rome.

At the time of the adoption of the

constitution of the United States, the

orinclple of the freedom of the press was

(veil' established; and the first amend

ment to that constitution provides that

congress "shall make no law abridging

freedom of speech or of the press." Rec

ognizing this existing right, the consti

tution of Minnesota (paragraph 3) pro

vides "the liberty of the press shall for

ever remain inviolate; and all persons

may freely speak, write and publish

their sentiments on all subjects, being

responsible for the abuse of such right."

In order to understand this provision, it

is necessary to know the construction

which had been placed upon the lan

guage used.

Blackstoue had said that the liberty

of the press, properly understood, is es

sential to the nature of a free state; but

that this liberty consists In laying no

previous restraint upon a publication;

and not in freedom from censure for

criminal matters when published. Jus

tice Story (Const. Law, 1884) wrote:

"Every freeman has the undoubted right

to lay what sentiments be pleases be

fore the public; to forbid this is to de

stroy the freedom of the press. But if

he publishes what is improper, mischiev

ous or illegal, he must take the conse

quences of his own temerity. • * •

Thus, the will of the individual is left

free, and the abuse only of the free will

is the object of legal punishment."

Again he says, after citing De Lome,

"The liberty of the press, as understood

by all England, is the right to publish

without previous restraint or license; so

that neither courts of justice or other

persons are authorized to take notice of

writings intended for the press, but are

confined to those which are printed,

(published) and in such cases. if there

occurs the question whether they are

lawful or libelous, it Is to be tried by

a jury, according to due proceedings at

law."

Chancellor Kent, recognizing the same

principle, wrote: 'It has become a con

stitutional principle in this country that

every citizen may freely speak, write

and publish his sentiments on all sub

jects, being responsible for the abuse of

that right."

It would seem unnecessary to cite au

thorities in support of this principle,

were it not for the fact that recent de

cisions show a tendency on the part of

certain courts to assume what amounts

to a censorship by the exercise of the

power to issue injunctions. These cases,

while admitting the general principle,

destroy its life by assuming that proper

ty interests only are involved.

Of the English law Mr. Odgers (Libel

and Slander, p. 3) says: "No Injunction

can be obtained to prohibit the publica
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tlon or republication of any libel or to

restrain its sale. The matter must go

before a jury, who are to decide whether

the words complained of are libelous or

not. The court has no authority to re

strain the press; and the court*, whether

of taw or equity, cannot, until after ver

dict, issue any injunction In respect to

any libel, save such as are contempt of

court."

Vice Chancellor Malin, in Spring Head

Spinning Company vs. Hi ley, L. R. 6

Eq., 661; Dickson vs. Holmes, L. R. 7

Eq. Cas., 488, asserted a contrary doc

trine. But these cases were reversed by

Prudential Assurance Company vs.

Knott, L. R. 10, Ch. Ap., 142, where the

plaintiff sought to enjoin the publica

tion of a pamphlet which attacked its

method of doing business, and asserted

that the company was being managed in

a reckless manner and was insolvent.

The bill alleged that the statements

were false and injurious to the business

of the plaintiff. But Lord Cairns said:

"If these comments do amount to a libel,

then, as I have always understood, it is

clearly settled that a court of chancery

has no jurisdiction to restrain its publi

cation because it is a libel."

Lord Justice James in the same case

said: "I think that Vice Chancellor

Malin, in Dick vs. Holden, was, by his

desire to do what wa's right, led to ex

aggerate the jurisdiction of this court in

a manner for which there was no au

thority in any reported case and uo

foundation in principle."

But the English courts now exercise

the power of granting Injunctions in

eases of libel, by virtue of their statute.

In Bonnard vs. Perryman, L. R. 2 Ch.

269, Lord Coleridge granted such an in

junction, stating that the seventy-ninth

and eighty-second sections of the com

mon law procedure act of 1864 undoubt

edly conferred on the courts of common

law the power, if any case should arise,

to grant an injunction, at any stage of

the cause, in all personal actions on con

tracts or tort, with no limitation as to

defamation. This power was, by the

judicature act of 1873, conferred upon

the chancery division of the high court,

representing the old courts of equity.

Nevertheless, altbougli the power had ex

isted since 1864, there is no reported in

stance of Its exercise by a court of com

mon law until the case of Saxby . vs.

Eastman, 3 C. P. D., 339, which was de

cided in 1878. After reviewing the

cases, he continues: "The right of free

speech is one which it is for the public

Interest that individuals should possess,

and, Indeed, that they should exercise

without impediment, so long as no

wrongful act is done; and unless an al

leged libel is untrue, there is no wrong

act committed; but, on the contrary, of

ten a very wholesome act is performed

In the publication and repetition of an

alleged libel. Until it is clear that an al

leged libel is untrue, it is not clear that

any right at all has been infringed; and

the importance of leaving free speech

unfettered is a strong reason in case of

libel for dealing most cautiously and

warily with the granting of interim in

junctions."

Mr. Odgers argues that the statutes

above referred to do not confer jurisdic

tion, and predicts that the rulings wiU

not stand the test in the house of lords.

In the case of the Grand Rapids School

Furniture Company vs. The Haney

School Furniture Company, 92 Mich.,

558; 52 N. W. Rep.. 1009, cited by plaint

iff, the court said: "The English courts

by recent decisions have exercised the

injunctive jurisdiction to restrain Injuri

ous publications concerning property

which operate as a slander of the owner's

title; and libelous publications which are

injurious to the plaintiff's business, trade

or profession; and the wrongful use of

a name, by which the public would be

misled and the plaintiff injured in his

business. Thus far, however, most of

the American courts seem unwilling to

follow the example of the recent English

decisions, and decline to extend the ju

risdiction so as to restrain such torts as

libels on business, slanders of title and

the like."

American decisions have been practi

cally unanimous in denying the right to

Injunction in cases of libel. One of the

earliest is Brandreth vs. Lance, 8 Paige,

Ch. 24, 34 Am. Dec., 386, where Chancel

lor Walworth treats the claim with very

little respect. In Boston Dlatlte Com

pany vs. Florence Manufacturing Com

pany, 114 Mass., 69; 19 Am. Rep., 310.

Ch. J. Gray said: "The jurisdiction of

a court of chancery does not extend to

cases of libel and slander, or to false
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representations as to character or qual

ity of plaintiff's property or as to bis

title thereto, which Involve no breach o'f

contract."

In Flint vs. Hutchins Smoke Burner

Company (Mo.), 16 L. R. A., 243, it was

held that an injunction would not issue

against slander or libel of letters patent

until the question of slander had been

determined in an action at law. In Ray

mond vs. Russell, 143 Mass., 295, 58 Am.

Rep., 137, it was held that a court of

equity has no jurisdiction to restrain a

person from publishing in the books of

a commercial agency false representa

tions as to the credit and business stand

ing of plaintiff, if no breach of trust or

of contract is involved.

In Mayer vs. Stonecutters' Association,

47 N; J. Eq., 519, it was held that a

court will not interfere by injunction to

prevent the circulation of a libel, al

though it may tend to Injure the person

affected in his business or employment.

The same principle is recognized in Pru

dential Assurance Company vs. Knott,

L. R., 10, Ch. Ap., 142, and independent

of statute. In Bonnard vs. Perryman, L.

R. 2, Cb. 269, and Salman rs. Knight,

L. R. 2, Ch. 244.

In the Singer Manufacturing Com

pany vs. Domestic Sewing Machine Com

pany, 49 Ga., 70, 15 Am. Rep., 674, the

court said: "It is well settled that an

injunction will not be granted restrain

ing slander or libel of title or of repu

tation, 6 Sim., 297, 11 Beav., 112; 11 Sim..

582. Not that it is not a wrong, not

that the wrong might not be irreparable,

but simply because courts of chancery

in the exercise of the extraordinary

powers lodged in them have uniformly

refused to act in such case. leaving their

remedy at law."

Mr. High (Injunctions, 693) says that

it is the settled rule that libel and slan

der, however illegal and outrageous, will

not be enjoined.

In Reyes vs. Middleton (Fla ), 29 L.

R. A., 66, the court says: "It seems to

be well settled that a court of equity

will never lend its aid by injunction to

restrain libel or slander of title to prop

erty, where there is no breach of trust

or contract involved; but that In such

case the remedy, if any, is at law; and

that the alleged Insolvency, of the llbel-

lant in such case will not of itself au

thorize the interference of a court of

equity." Citing Boston Diatite Coni-

pany vs. Florence Manufacturing Com

pany, 114 Mass., 69; Wetmore vt,. Sco-

vell, 3 Edw., Ch. 523; Bramlieth vs.

Lance, 8 Paige, Ch. 24; Mauger vs.

Dick, 55 How. Pr., 132; Life Association

of America vs. Boogher, 3 Mo. Ap., 173;

Clark vs. Freeman, 11 Beav., 112; Pru

dential Association Company vs. Knott,

L. R. 10, Ch. Ap., 143.

In some cases, however, it Is held that

an Injunction will issue to restrain

threats to prosecute infringement suits

against plaintiff's customers using a pat

ented article, when the threats are not

made in good faith. Knuick vs. Kane,

34 Ind. Rep., 46; Shumacher vs. South

Bend Spark Arrester Company, 135 Ind.,

47, and cases cited ln note to 10 L. It.

A., 243. In these cases, however, there

was something more Involved than the

mere libel. There was a direct attack

upon the property and business of the

plaintiff. In the case at the bar, the at

tack is upon the character of the plaint

iff and its methods of transacting busi

ness. The plaintiff relies upon Grand

Rapids School Furniture Company vs.

Haney School Furniture Company. But

this case is of little value as support

ing its contention. The bill there al-.

leges that Haney and the Haney School

Furniture company had entered into a

conspiracy with the defeuilant, Ballard,

to obtain a decree in favor of Haney.

and against Ballard, which might and

should be used by the conspirators to in

jure the complainant, and recites that

In pursuance of such conspiracy a bill

was filed in the United States court for

the eastern district of Michigan, and a

decree obtained by fraud and collusion

for the purpose of benefiting the trade

of the Haney School Furniture company

at the expense of the complainant; that

the defendants well knew the pateut was

invalid, and that the compUiinant was

in possession of facts and proofs suf

ficient to defeat any suit that might be

brought for infringement of said potent.

The 'Court said: "Admitting that the

weight of authority in this country is

against the proposition that a court of

equity has jurisdiction by injunction to
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restrain the publication of a libel, upon

one's business, it is no answer to the

questions here raised. The complainant

has no adequate remedy at law under

the circumstances here stared."

It is true that a man's business is

property, and that a direct attack upon

property will be enjoined. Uvery libel

upon a business man's character for hon

esty is necessarily an injury to ids busi

ness. For such injury he is given an

action in damages. Of a bill similar to

the one in the case at bar, Lord Cole

ridge said: "It is an attempt to give

color to the application by saying that

these are libelous publications, which

will injure property; and 'hen In order

to defend the proposition, it is said that

the business of the company and the

good will of the company is property;

that the company in its property

will be injured, and that, therefore, the

interference of the court is asked for

the protection of property. But with re

gard to nine out of ten libels the same

thing might be said. Thinga are written

of men or corporations, which have an

effect upon their character, and upon

their trade or business. But uo case

can be produced in which under those

circumstances the court of chancery has

interfered." Prudential Association

Company vs. Knott, I.,. 1!., 10, Ch. Ap..

142.

The allegation that the defendants are

insolvent is not sufficient to confer ju

risdiction. The constitution does not

say that citizens who are able to re

spond in damages "may speak, write

and publish their statements, being re

sponsible for the abuse of such right"

and that those who have no property

not exempt from execution shall remain

silent.

This pamphlet is a serious attack upon

the business methods of the American

Book company. I find no power, how

ever, in this court to prevent such crit

icism.

ABSTRACT OF RECENT CASES.

A by-law prescribing notice of a call

for an installment on a stock subscrip

tion is held, in Germania Iron Min. Co.

vs. King (Wis.) 36 L. R. A., 51, to be a

condition precedent to a valid call, whew

the statute provides for calls on giving

notice as the by-laws prescribe.

Peeking into the windows of an occu

pied, lighted residence at the hours of

night when people usually retire is held,

in Grand Rapids vs. Williams (Mich.) 36

L. R. A., 137, to constitute indecent or

insulting conduct or behavior within the

meaning of an ordinance relating to dis

orderly persons.

rne purchaser of a negotiable promis

sory note with the indorsement of a guar

anty thereon is held, in Dunham vs.

Peterson (N. D.) 36 L. R. A., 232, to be

an indorsee within the rule protecting in

nocent purchasers for value before ma

turity. The annotation to the case re

views the decisions on the transfer of

title to a note by indorsement in the form

of a guaranty.

A provision for the treatment of habit

ual drunkards in private Institutions at

county expense when they are not finan

cially able to pay for their own treat

ment is held, in Wisconsin Keeley In

stitute Co. vs. Milwaukee County (Wis.)

36 L. R. A.., 55, to be outside the range of

the police power and such use of the

public money is held not to be for a pub

lic purpose.

Jumping in the dark from a freight

train in rapid motion on which one was

riding without permission is held, in

Shevlin vs. American Mut. Acc. Asso.

(Wis.) 36 L. R. A., 52. to constitute an

exposure to unnecessary danger within

the meaning of an accident insurance

policy which did not contain the words

"voluntary,:' "wantonly," "willfully," or

any equivalent words.
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The liability for Injury to an employe

sent from Michigan to the .Canadian end

of a tunnel to work in compressed air

is held, in Turner vs. St. Clair Tunnel Co.

(Mich.) 36 L. R. A., 134, to be governed

by the law of Canada, where the action

is based on the alleged wrong in allow

ing him to enter upon the work in ignor

ance of dangers known, or which should

have been known, to the master.

one who takes property in considera

tion of a naked pre-existing debt is held,

in Schloss vs. Feltus (Mich.) 36 L. R.

A., 161, not to be such a purchaser that

he can hold it against replevin by the

original owner from whom it was pur

chased by fraud of the lntermediate pur

chaser. An extensive note to the case

reviews the authorities on a pre-existing

debt as consideration for a bona fide pur

chase of property not negotiable.

The relaying of a street railway after

non-user for about five years, when no

action has been taken to forfeit the fran

chise, is held, in Milwaukee dec. B. &

L. Co. vs. Milwaukee (Wis.) 36 L. R.

A., 45, to be beyond the power of the

city to prevent where the state has not

granted to the city any power to forfeit

the franchise.

The non-user of a street railway fran

chise for more than four years during a

period of great industrial depression and

financial difficulties during which the

street is paved with wooden blocks and

the old rails and ties, which were sub

stantially worthless, taken up, but some

of the poles and wires remain In place

is held, in Wright vs. Milwaukee Elec.

R. & L. Co. (Wis.) 36 L. R. A., 47, in

sufficient to show an abandonment or

surrender of the franchise.

COAL STRIKE INJUNCTIONS.

So much has been said about the coal

strike Injunctions, it will interest attor

neys to know the text of some of those

injunctional orders.

The following is given as the text ver

batim of eight of those orders granted

by Justice Jackson, of the United States

circuit court, West Virginia:

"On this the 14th day of August. 1807,

in chambers, the complainant in this suit.

by , , its counsel, presented

to the undersigned, one of the judges of

the circuit court of the United States

for the district of West Virginia,

its bill of complaint, alleging among

other things that the defendants

named in its said bill are about

to interfere with the operating and con

ducting plant and mines, and by such in

terference are about to prevent the em

ployes of the plaintiff from mining and

producing coal in and from its mine, and

that unless the undersigned judge grant

an immediate restraining order, prevent

ing them from interfering with the em

ployes of the said plaintiff, there was

great danger of irreparable injury and

Jamage and loss to the said plaintiff. i*i-

asmuch as the defendants are insolvent

and wholly irresponsible in damages In

an action at law.

"Upon consideration whereof it is or

dered that the plaintiff's prayer be filed

with the clerk of this court at the City

of Charleston, In the State of West Vir

ginia, and that process do issue thereon;

and a temporary restraining order is here

by allowed restraining and inhibiting the

defendants, their confederates, and all

others associated with them from in any

manner interfering with the plaintiff's

employes now in its employment at or

upon its premises, or from in any man

ner interfering with any person in or

upon its premises who may desire to en

ter its employment hereafter by the use

of threats, personal violence, intimida

tion, or by any means whatsoever cal

culated to Intimidate, terrorize, and

alarm, or place in fear any of the em

ployes of the plaintiff in any manner

whatsoever at or upon its premises.

"And the said defendants and all other

persons associated with them are hereby

enjoined from undertaking by any of the

meansoragencies mentioned in the plaint

iff's bill from goingupon the plaintiff'8 land

to induce or cause any of the employes

of- the plaintiff to quit or abandon work

in the mines of the plaintiff, as set forth

and described in its said bill, and said

defendants and their associates are here

by enjoined from congregating in, on, or

about the premises of the plaintiff for

the purpose of inducing the employes in

said mines to quit and abandon their

work in them.
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"And the said defendants, their con

federates and associates, are further re

strained from conducting or leading any

body or bodies of men up to or upon the

premises of the plaintiff for the purpose

of inducing or causing plaintiff's em

ployees to quit or abandon working for

the plaintiff or from in any manner in

terfering with, directing, or controlling

plaintiff's employes on its land or from

in any manner Interfering with the busi

ness of the plaintiff upon its land as set

forth in the plaintiff's said bill.

"And the said defendants and their as

sociates are hereby enjoined from going

on any part of the plaintiff's lands and

premises for the purpose of intimidating,

coercing, or endeavoring to procure and

Induce the plaintiff's employes from

working in its mines and upon its prem-

mises by any Improper threats, unlawful

means, or agencies whatsoever; and the

said defendants are further enjoined, as

well as their confederates and associates,

from in any manner interfering with the

plaintiff's employes while they may be

passing to and from their work in said

mines on and near plaintiff's premises.

"The plaintiff's motion for a perma

nent injunction, now made in chambers,

is set down for hearing at the United

States court room at the City of Charles

ton on Nov. 10, 1807, that being the first

day of the next term thereof. But a

motion to dissolve this injunction will be

considered at Charleston on Sept. 7 next

upon ten days' notice of such motion to

the plaintiff. This injunction is not to

take effect until the plaintiff, or some re

sponsible person on its behalf, shall en

ter into bond in the sum of $5,000, con

ditioned to pay all such costs and dam

ages that may accrue to the defendants

by reason of the plaintiff's suing out

this injunction, should the same be here

after dissolved."

OUR EXCHANGES.

Boring for Water.

United States Senator Voorhees once

had succeeded in delivering an appeal

which had brought tears to the eyes of

several jurymen. Then nrose the prose

cuting attorney, a gruff old man, with

a piping voice and nasal twang. "Gen

tlemen," said he, deliberately, "you might

as well understand from the beginning

that I am not boring for water." This

proved so effectual a wet blanket to the

emotions excited by Mr.Voorhees that he

realized the futility of his own "bor

ing."—The Barrister.

Pettifoggers and Shysters.

Robert L. Harmon, of Troy, Ala., in

an address before the Alabama State Bar

association, speaking of pettifoggers and

shysters, said:

"The pettifogger, as a lawyer, is an un

learned, little, mean character, lacking In

ability, sound judgment or pood com

mon sense, while the shyster may be

possessed of much learning, great abil

ity or an abundance of shrewdness and

cunning, but he is a trickster and a dis

honest schemer; he is a fomenter of liti

gation, strife and discord In the communi

ty; he is a manufacturer of evidence, a

fosterer of perjury and a promoter of

bribery; he is a cunning thief, who con

ceals his perfidy and rascality tinder the

cloak of the law; he cunningly abuses

the noble profession to which he has been

admitted as a weapon of offense in deeds

of unjust oppression, scheming knavery

and the procurement of confidence and

the repose of trust, which he baselv

abuses, when there is opportunity to

profit by so doing; he 'damns his soul

to share with knaves in cheating fools.' "

NOT QUITE DEAD.

Some years ago an Eastern farmer, in

trying to repeat Webster's dying words.

"I still live." gave an amusing rendering

of the spirit, if not the exact letter of the

phrase. A gentleman had remarked to

him. "Life is very uncertain." "Ah, yes,"

replied the farmer, 'that's true, every

word of it; and, by the way. Captain,

that makes me think of what one of

your big Massachusetts men said when

he died a spell ago." "Who was it?" in

quired the Captain. "Well, I don't jlst

call his name now, but at any rate, he

was a big politiclaner, and lived near

Boston somewhere. My newspaper said

that when he died the Boston folks put

his image in their windows and had a

funeral for a whole day." "Perhaps it

was Webster." suggested the Captain.

"Yes, that's his name! Webster. Gen.

Webster. Strange I could not think on
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it afore. But he got off a good thing

Jist before he died. He rlz up in bed

and says he, 'I ain't dead yet!' "—Ne

braska Legal News.

U. S. SUPREME COURT DOCKET.

The docket for the next term of the

United States supreme court, which will

begin on the 11th of October, next, is now

in preparation. It contains to date 446

cases, showing an addition of 63 cases

since the adjournment of the court In

May. Of these cases 128 are from the

state courts, 110 from the new federal

courts of appeal, 40 from the United

States circuit courts, 46 from the terri

torial courts, 32 from the courts of the

District of Columbia, 29 from the court

of claims, 26 from the private land

court, and 17 from the United States dis

trict courts. There were 505 cases on

the docket when the eourt convened in

October, 1896. This year the number

will be fully 100 less. The constant full

ing off indicates that the court will soon

be quite up to date with its business.

The diminution of cases coming to this

tribunal has been caused principally by

the creation of the United States courts

of appeal, causing a falling off of from

1,000 to 1,500 cases per year in the cases

brought to this court from the United

States circuit courts.—The Albany I.aw

Journal.

INSTRUCTING THE JURY.

Mr. Ellis H. Kerr, a well known attor

ney of Southwestern Ohio, who has been

in Geneva, in this state, the last week on

important professional business, tells a

story involving two prominent lawyers

of the Dayton (Ohio) bar which is in

teresting to lawyers outside of Ohio.

For the purposes of the story we will

call one Mr. Nerve and the other Mr.

Van Shirk. A couple of clients of these

attorneys "swapped" horses; as a result

a difference arose between them which

roused the "Irish" in each to such a de

gree the matter could be settled only by

a lawsuit. So action was begun before

a well known, but somewhat eccentric,

justice of the peace in Clay township,

Montgomery county, and the two prom

inent attorneys were engaged by the

respective parties to look after their in

terests. The matter at issue was trivial,

the whole amount involved not exceeding

$10, and the attorneys resolved to get all

the fun out of the case possible. The

Justice of the peace before whom the ac

tion was to be tried was known to have

an aversion to instructing juries in cases

tried before him; In fact, had always re

fused to do so; and the two prominent

attorneys concluded they would have

some sport with the "granger justice"

by insisting that the jury should be in

structed. It was arranged that Mr.

Nerve, who represented the plaintiff,

should request that the jury be in

structed, and that Mr. Van Shirk should

join in the insistence for Instruction.

The trial was tedious and wearisome to

all concerned, and when the attorneys

had summed up, Mr. Nerve said: "Now,

Mr. Justice. it is necessary that you give

the jury instructions before they retire to

-consider their verdict."

"Wall, I never ha' gin the jury no

'structlons, an' I guess it ain't necessary

here. Besides, I don't 'sider mysel' com

petent to 'struct this 'ere jury; they've

heerd the evidence, and they knows as

much about the case as I do."

"Oh, but you must," chimed In Mr.

Van Shirk, "or the verdict won't be legal:

and we want a verdict that'll stick which

ever side gets it."

"Wall." drawled the justice, "I never

gin no 'structions yit, and my verdicts

've stuck afore now, an' I guess this

one'll do the same 'thout no 'structlons."

Both the prominent attorneys insisted

that the verdict would not be valid un

less the jury were instructed, and pressed

the old 'squire so hard In the matter that

he finally said: "Wall, ef I mus' 'struct

the jury. I mus'." Then turning to the

jury he said: "Gentlemen uv the jury:

You're as comp'tent ter pass on this 'ere

matter as I am; but as I'm required to

'struct you 'pon 't, I say ter ye, gentle

men uv the jury, this ere's a case that

the court ner you never should 'ave been

bothered with. No, gentlemen, it never

should a been brought. But since it has

been brought, an' I'm required to 'struct

yers, I say to yers, gentlemen uv the jury,

that if yers berlieve what Mr. Nerve has

said, yers'll bring in yer verdict fer the

plaintiff; an' if yers berlieve what Mr.

Van Shirk says, yers'll bring In a ver

dict fer the defendant; but ef yers are

like I am, an' don't believe a d—d wor.i
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neither on 'em said, then I don't know

what in h you'll do."—The Washing

ton Law Reporter.

THE COMMERCE CLAUSE OF THE

CONSTITUTION.

One of the most interesting papers read

at the American Bar association session,

Cleveland, was that of Mr. Robert Math

er, of the Chicago bar, on the "Com

merce Clause of the Constitution." He

presented a trenchant review of all the

decisions of the supreme court upon tills

difficult subject, and the speaker con

cluded his review by a statement that

the decisions of the supreme court of

the United States had greatly weakened

the force and power of the commerce

clause.

He did not include in this review the

late decisions of the supreme court of the

United States: Adams Express Co. vs.

Ohio, 165 U. S., 194; 166 U. S., 185, de

cided on rehearing March 15th, ISO".

Regarding this latter class of cases, Mr.

Edward Q. Kensby, writing In the New

Jersey Law Journal (August, 1S97), states

as follows:

"The supreme court of the United

States has refused a rehearing in the

express company tax cases and has re

affirmed the validity of state taxes as

sessed upon a proportionate part of the

entire value of the property of the com

pany in all the states as determined by

the value of its capital stock. It was in

sisted that the state could tax only the

tangible property found within its bor

ders, but the majority of the supreme

court in denying the rehearing say:

'This contention practically ignores the

existence of intangible property, or at

least denies its liability to taxation. In

the complex civilization of today, :i

large portion of the wealth of a com

munity consists in intangible property,

and there is nothing in the nature of

things or in the limitation of the federal

constitution which restrains a state

from taxing, at its real value, such in

tangible property.' 'It is a cardinal rule,

which should never be forgotten, that

whatever property is worth for the pur-

ror ihe purposes of taxation.' The case

Is Adams Express Co. vs. Ohio. 166 TJ.

poses of income and sale, it is also worth

S., 185, decided March 15, 1897. The

vote of the court is the same as on the

decision of the same case on Feb. I,

165 U. S., 194. The four dissenting

judges added nothing to the forcible ar

gument of Mr. Justice White, made in

expressing the opinion of the minority

in that case.

The case goes beyond the decisions al

lowing the taxation of railroad and tele

graph properties by the several states in

proportion to length of their lines in

each. In these, there was the basis of

the physical continuity and unity of the

property, and the valuation of the parts

was ascertained with reference to the

value of the whole, but in the case of

the express companies, the property in

the several states consists of separate

horses and wagons in the several states,

and the unity consists only in their be

ing combined in one business and under

one control. Mr. Justice White, speak

ing for the dissenting judges, says that

"if there be such a rule applicable to the

continuous lines of telegraph and rail

road companies, 'itR existence pushes the

power of state taxation as to these par

ticular kinds of property at least to the

counties of the constitution, and, there

fore, if under the rule of stare decisis,

the cases which announce it should be

followed, they should not be extended.'

He insists that there is no real unity of

property in unity of control, or unity of

profits, and that in fact, if such a concep

tion of unity were adopted, any manufac

turer or merchant who owned property

and carried on his business in different

states would be liable to have his prop

erty in each state taxed with reference

to the value of his business. He In

sisted also that the tax was a tax in

one state upon property which did not

exist there, and that it was in effect h

tax upon the business done outside of

the state, and that the business was the

business of interstate commerce, which

was not subject to be taxed by the

states. He reviewed the decision of

the supreme court on thTs subject, and

insisted that the ruling announced in the

present decision 'greatly weakens or

destroys the efficacy of the interstate

commerce clause of the constitution.' "

It is not ditlicult to say on which side

of this controversy Justice Bradley would

have stood. Tt was his earnest wish to

live long enough to succeed in establish

ing beyond question the position of the

court on federal control of interstate

commerce, and since his death the rul

ings of the court have been uncertain

and confusing. Justice White has taken

up the fight with great vigor and ability,

in this case, and is supported by Jus

tices Field. Harlan and Brown, but the

present decision is a long step beyond

the railroad and telegraph cases, and it

is not easy to tell what may be the con

sequences of it.—National Corporation

Reporter.
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JCDOE MCMILLAN.

The Honorable Samuel James Ren-

wick McMillan, formerly associate justice

and afterwards chief justice of the

supreme court of Minnesota. died at his

home in St. Paul, on the Mrd day of

October, 1897.

Judge McMillan, was born in Browns

ville, Fayette county, Pennsylvania, on

the 22nd day of February, 1826. He

graduated at Duquesne college in 1846,

and studied law with Hon. Edwin M.

Stanton, President Lincoin's distin

guished war secretary. He was admitted

to the bar in 18C9, and in the same year

began the practice if law in Pittsburg.

In 1852 he came to Minnesota, settling in

St. Paul, where he resided for two years,

when he removed to Stillwater, Minne

sota. In 1856 he returned to St. Paul,

and has ever since made that city his

home, except when in Washington, D. C.

during the time when he was United

States Senator.

As a lawyer, Judge .McMillan early
• achieved distinction, and in 1858, the

year in which Minnesota was admitted

as a state, he was elected judge of the

first judicial district, and in 1864, and be

fore his term of office had expired as

judge of the district court, he, together

with Hon. Thomas Wilson, was appointed

by Cov. Miller, associate justice of the

supreme court of Minnesota. He was

continued in office as associate justice, by
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successive elections, until 1874, when

upon the resignation of Hon. G. C.

Ripley, he was appointed by Gov. Davis,

chief justice of that court. The follow

ing year he was elected chief justice for

the full term of six years. His first re

ported opinion in the supreme court is

in the case of Tierney v. Dodge. 9 Minn.

153 (166), and the last is the case of

Wampach v. St. Paul & Sioux City Ky.

Co., 21 Minn. 364, covering a period of

about eleven years. So for a period of

nearly seventeen years Judge McMillan

continuously occupied positions on the

supreme and district court benches in

this state.

The highest compliment that can be

paid to a judge of the courts in this

country is the vote of the people in re

electing him to that exalted position.

Judge McMillan was re-elected three

times while sitting as a member of the

supreme court,—twice as associate justice

nnd once while chief justice. Thirteen

volumes of reported cases bear witness to

the learning, wisdom and ability of this

distinguisded jurist while serving as a

member of the supreme court.

In 187S, Judge McMillan was elected to

the United States senate. How well he

justsfled the expectations of his consti

tuents during these six years is told by

his re election to that office in 1881.

Thus, for a period of twenty nine years

he well and faithfully served his country.

During his career in the senate he was

a member of the judiciary committee,

chairman of the commerce committee,

and also a member of the Revolutionary

claims committee.

After leaving the senate Judge McMil

lan opened an office in St. Paul, and re

sumed the practice of his chosen pro

fession.

It is difficult at the present day to

understand how any man can gain dis

tinction as a public servant without first

entering the school of politics. The career

of this distinguished man should be

taken as a noble example of what can be

accomplished without the aid of political

combines, and instead thereof by keep

ing ever in view the idea of being honest

as well as useful to ones state and

country.

"The purest treasure mortal times afford,

Is—spotless Reputation ; that away.

Men are but gilded loam, or painted clay-"

JUSTICK FIKI.D'S RESIGNATION.

The supreme court of the United

States has received formal notice of the

resignation of Justice Stephen J. Field to

take effect December 1st.

Justice Field's resignation closes a

period of thirty four and a half years of

active service as justice of the supreme

court of the United States, and the

country loses the services of an able and

faithful jurist.

Justice Field's announcement of his

resignation is as follows:

"Supreme Court of the United States,

Washington, D. C, October 12, 1897.—

Dear Mr. Chief Justice and Bretheren:

Near the close of last term, feelinp that

the duties of my office had become too

arduous for my strength, I'transmitted

my resignation to the president, to take

effect on the first day of December next,

and this he has accepted, with kindly ex

pressions of regard, as will be seen from

a copy of his letter, which is as follows:

" 'Executive Mansion, Washington, D.

C , Oct. 9.—The Hon. Stephen J. Field,

Associate Justice of the Supreme Court

of the United States, Washington, D. C.

—My Dear Sir: In April last Chief Jus

tice Fnller, accompanied by Mr. Justice

Brewer, handed me your resignation as

Associate Justice of the Supreme Court

of the United States, to take effect Dec.

1, 1897.

" 'In hereby accepting your resignation

I wish to express my deep regret that

you feel compelled by advancing years to

sever your active connection with the

court of which you have so long been a

distinguished member.

"'Entering upon your great office in

May, 1863, you will, on the first of next

December, have served upon this bench

for a period of thirty-four years and seven

months, a term longer than that of any

member of the court since its creation,

and throughout a period of special im

portance in the history of the country,

occupied with as grave public questions

as have ever confronted that tribunal

for decision.

" ' I congratulate you, therefore, most

heartily upon a service of such excep
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tional duration, fidelity and distinction.

Nor can I overlook that you received your

commission from Abraham Lincoin, and.

graciously spared by a kind providence,

have survived all the members of the

court of his appointment.

" ' Upon your retirement both the

bench and the country will sustain a

great loss, but the high character and

great ability of your work will live and

long be remembered, not only by our col

leagues, but by your grateful fellow

countrymen.

'• 'Wif. personal esteem and sincere

best wishes for your contentment and

happiness during the period of rest

which you have so well earned, I am,

dear sir,

'"Very truly yours.

•"William McKinley.1

"My judicial career covers many years

of service. Having been elected a mem

ber of the Supreme Court of California,

I assumed that office on October 13, 1857.

holding It for five years, seven months

and five days, the latter part of the time

being Chief Justice. On the 10th of

March, 1863, 1 was commissioned by Pres

ident Lincoin a Justice of the Supreme

Court of the United States, taking the

oath of office on the 20th day of the fol

lowing May. When my resignation takes

effect my period of service on this bench

will have exceeded that of any of my

predecessors, while my entire judicial

life will have embraced more than forty

years. I may be pardoned for saying that

during all this period, long in compari

son with the brevity of human life,

though in retrospect it has gone with

the swiftness of a tale that is told, I

have not shunned to declare in every case

coming before me for decision, the con

clusions which my deliberate convictions

compelled me to arrive at by the consci

entious exercise of such abilities and re

quirements as I pussessed.

"It is a pleasant thing in my memory

that my appointment came from Pres

ident Lincoin, of whose appointees I am

the last survivor. Up to that time there

had been no representative here of the

Pacific coast. Anew empire had risen

in the West whose laws were those of an

other country. The land titles were from

Spanish and Mexican grants, both of

which were often overlaid by the claims

of the first settlers. To bring order out

of this confusion Congress passed an act

providing for another seat on this bench,

with the intention that it should be filled

by someone familiar with these conflict

ing titles and with the mining laws of

the coast, and It so happened that I had

framed the principal of these law* and

was, moreover, Chief Justice or Califor

nia, it was the wish of the senators and

representatives of that State, as well as

those from Oregon, that I should suc

ceed to the new position.

"At their request Mr. Lineoln sent my

name to the senate and the nomination

was unanimously confirmed. This kind

ly weleome was extended in March, but

I did not at once enter on the discharge

of the duties of the office for the reason

that, as Chief Justice of California, I had

he<trd arguments in many cases in the

disposition of which, and especially in

the preparation of opinions, it was fitting

that I should participate before leaving

that bench: and I fixed the 20th of May

as the day on which to take, as I did, the

oath, because it was the eighty-second

birthday of my father, who indulged a

just pride at my accession to this exalted

position.

"At the head of the court, when I be

came one of its members, was the vener

able Chief Justice Taney, and among the

associate justices was Mr. Justice Waite,

who had sat with Chief Justice Marshall,

thus constituting a link between the past

and the future, and, as it were, binding

into unity, nearly an entire century of

the life of this conrt. During my incum

bency three chief justices and sixteen

associate justices have passed away, leav

ing me precious remembrances of com

mon labors and intimate and agreeable

companionship.

"When I came here the country was in

the midst of war. Washington was one

great camp, and now and then the boom

of cannon could be heard from the other

side of the Potomac. But we could not

say linter arma silent leges.' This court

met in regular session, never once failing

in time or place, and its work went on as

though there were no sound of battle.

Indeed, the war itself simply added to

the amount of litigation here as else

where. But the war ended in a couple

of years and then came the great period
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of reconstruction and the last amend

ments to the Federal Constitution. In the

effort to re-establish the nation, to ad

just all things to the changed political,

social and economic conditions, questions

o*f far-reaching import were developed--

questions of personal liberty, of constitu

tional right, which, after oft times heat

ed discussions before the people and in

the halls of Congress, came to us for de

cision. I do not exaggerate when I say

that no more difficult and momentuous

questions were ever presented to this or

any other court. I look back with pride

and joy to the fact that I was permitted

to take part in the consideration of all

those important questions, and that not

infrequently I was called upon to express

the judgment of this court thereon. And

now that those times of angry debate,

deep feeling and judicial decision have

passed, it is pleasant to realize that the

conclusions announced by this court have

been accepted, not simply of necessity,

as so prescribed by the fundamental law,

but, in the main, as in themselves both

correct and wise.

"As we all know, the period of war was

followed by one continuing event to the

present time of marvelous material de

velopment. Wealth accumulated—such

as was never before dreamed of in this

country. Gigantic enterprises were un

dertaken and carried through. Inven

tions have multiplied the conveniences

of life, as well as the possibilities of

achievement. Indeed, the conditions of

life have essentially changed from those

that prevailed prior to the war. Out of

this changed social and economic condi

tion have sprung not merely an immense

multitude of cases, but litigation of a

character vitally affecting the future

prosperity and safety of this country. To

this court have come for final solution

and decision many of these questionsand

cases. By the blessings of Almighty God(

my health and life have been preserved,

and I have been enabled to take part in

the consideration of all these cases. Few

appreciate the magnitude of our labors.

The burden resting upon us for the last

fifteen or twenty years has been enor

mous. The volumes of our reports show

that I alone have written 620 opinions.

If to these are added fifty-seven opinions

in the Circuit Court and 365 prenared

while I was in the Supreme Court of Cal

ifornia, it will be seen that I have voiced

the decision in 1042 cases.

"It may be said that all or our decis

ions have not met with the universal ap

proval of the American people, yet it is

to the great glory of that people that

always and everywhere has been yielded a

willing obedience to them. That fact is

eloquent of the stability of popular in

stitutions and demonstrates that the

people of the United States are capable

of self-government.

"As I look back over the more than a

third of a century that I have sat on this

bench, I am more and more impressed

with the immeasurable importance of

this court. Now and then we hear it

spoken of as an aristocratic feature of a

republican government. but it is the

most democratic of all. Senators repre

sent their States and representatives

their constituents, but this court stands

for the whole country, and as such it is

truly 'of the people, by the people and

for the people.' It has, indeed, no power

to legislate. It cannot appropriate a

dollar of money. It carries neither the

purse nor the sword. But it possesses

the power of declaring the law, and in

that is found the safeguard which keeps

the whole mighty fabric of government

from rushing to destruction. This neg

ative power, the power of resistance, is

the only safety of a popular government,

and it is an additional assurance when

the power is in such bands as yours.

"With this I give place to my succes

sor, but I can never cease to linger on the

memories of the past. Among the com

pensations for all the hard work that a

seat on this bench imposes have been the

intimacies and frienships that have been

formed between its members. Though

we have often differed in our opinions, it

has always been an honest difference,

which did not affect our mutual regard

and respect. These many years have in

deed been years of labor and of toil, but

they have brought their own rewards,

and we can all join in thanksgiving to

the author of our being that we have

been permitted to spend so much of our

lives in the service of our country. With

profound respect and regard, I am, my

dear brethren, very sincerely and always

yours, Stephen J. Field."

The court replied as follows:

"Supreme Court of the United States.
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Washington, D. C, October 13.—Dear

Brother Field: We are profoundly moved

by the letter in which you announce to

us your retirement from the bench. The

termination of a judicial career of such

length and distinction can not fail to in

spire among all your countrymen, and

indeed, wherever the realm of jurispru

dence extends, a keen sense of loss, which

to your colleagues assumes the aspect of

a personal bereavement. For the inti

macy necessarily incident to the conduct

of work so constant, so exacting, and of

such vital importance as ours inevitably

draws us together by ties of the closest

character, which can not be dissolved

without emotions of deep sadness and

regret. We feel that our parting in

volves not simply the deprivation of the

assistance afforded by your learning, your

vast experience, and your earnestness ln

advocacy of your convictions, but the

severance of those relations which have

contributed so much to lighten the hard

est labors of the road.

"This is not the time or place to dwell

on the reputation you have achieved as

a jurist. The record is made up and may

safely be committed to the judgment of

posterity. But we can not part with you

as an active member of the court without

the^fervent expression of the hopes that

you may be spared for many years to en

joy the repose yi u have so thoroughly

earned and the commendation bestowed

on good and faithful service. We are,

dear Brother Field, your affectionate

brethren.

"Melville W. Fuller,

"John M. Harlan,

"Horace Grav,

"David J. Brewer,

"Henry B. Brown,

.'George Shiras, Jr.

"E. D. White,

"R. W. Peckham."
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—194—

1. In an action brought upon a cer

tificate issued by defendant association

to a member of a subordinate grove, and

certifying that the beneficiary therein

named was entitled to the benefits of a

specified fund, known as the "Widows'

and Orphans' Fund," upon the death of

the member, certain articles of the con

stitution oi the association considered

and construed. Held, that the "monthly

contributions" provided for in section 1,

art. 5, are the "mcnthly dues" required to

be paid by the terms of section 2, same

article.

2. And held, that according to these

articles, the member must be "in good

standing" at the time of his decease, to

entitle his beneficiary to share in the

benefits of this fund. The beneficiary of

a member who is in arrears for nonpay

ment of monthly dues for more than 30

days, and whose name has properly been

stricken from the rolls, is not a member

in good standing.

3. When joimng defendant associa

tion, each member paid as a fee into its

treasury, and into the fund before men
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tioned, a small sum of money. He there

after paid monthly dues to the subordi

nate grove, and special assessments, if

required. At the death of a member in

good standing, defendant's secretary was

by the articles authorized and required to

collect from each subordinate grove a

sum equal to one dollar for each of its

members; and the amount thus collected,

coming out of the treasuries of the sub

ordinate groves, constituted the fund out

of which the beneficiary was paid. Held.

that if the subordinate groves have, by a

long-continued course of conduct, misled

their members respecting the payment of

monthly dues; have created a belief that

payment need not be made in strict ac

cordance with the articles, and will not

be exacted on the day stipulated; have

thus lead the members to rely upon a be

lief that delay in payment is unobjection

able, and will not effect their good stand-

ng, or their rights and interests in the

fund in question,—payment in strict com

pliance with the a rticles has been wai ved,

and the defendant association cannot

claim that such members are not in good

standing, if delinquent in accordance

with the custom, and is estopped from in

sisting upon a forfeiture.

4. Held, in '.he case at bar, that the

evidence was sufficient to support a find

ing that, within this rule, there had

been a waiver, and that the deceased

member, although delinquent as to his

dues, was a member in good standing

when he died.

5. Assignmentsof error relative to the

admission of certain letters in evidence

discussed, the same having been admitted

as tending to support an allegation in the

complaint that defendant had been duly

notified of the death prior to the com

mencement of the action. Held, in view

of the vagueness of the article relating

to proof of the death of a member, and

the fact that the letters were treated by

the board of directors of the association

as a compliance with the articles, and as

sufficient proof of the-fact therein stated,

that they were properly admitted in evi

dence as tending to prove the allegation

in the complaint as to notice.-72 N.

W. 48.

—195—

1. An agreement for the cultivation of

land on shares construed, and fold, that

"he owner and the occupier were tenants

in common of the crops: the title, how

ever, remaining in the owner as security

for the performance by the occupier of

the terms of the agreement, and for the

repayment of advances- which the owner

might make to the occupier, and for the

payment of all indebtedness due from

the latter to the former. Strangeway v

Eisenraan (Minn .)Tl N. W. 617, followed,

2. Where a mortgage is given to se

cure future advances, the filing of a sub

sequent mortgage is not constructive

notice to the prior mortgagee, so as to

postpone the lien of his mortgage for ad

vances thereafter made, even although

such advances were optional, and not ob

ligatory. The prior mortgagee is effect

ed only by actual notice of the subse

quent mortgage, and the burden is on

the subsequent mortgagee to prove such

notice.—72 N. W. 52.

—196—

1. The governor of a state has the

power to revoke his warrant for the sur

render of an alleged fugutive from justice

at any time before he is taken out of the

state.

2. In a proceeding in habeas corpus

on behalf or the alleged fugutive, if it

appears that the warrant has been re

voked, he must be discharged, and the

grounds of such revocation cannot be in

quired into.—72 N. W. 53.

—197—

1. Held, that the evidence justified the

court in finding that certain payments

were made generally on acconnt, and not

specially made and received in extin

guishment of the principal of the debt.

Moran Manufg Co. v. City of St. Paul

(Minn) 67 N. W. 1000, followed.

2. By the terms of certain street

sprinkling contracts, the amount of

work to be done, and consequently of

compensation to be paid, were not defi-

nately fixed, and could not be definately

fixed, and could not be ascertained until

the end of the sprinkling season. These

contracts were payable only out of the

proceeds of assessments to be made for

that purpose. Held, that the board of

public works was not required to make

monthly assessments to pay for the work,

but might wait until the work was com

pleted, and then make one assessment for

its entire cost; also, that it was an im

plied term of the contracts that the city
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should have a reasonable time after the

completion of the work in which to

make and collect such assessment, and

that, until the expiration of such reason

able time, the contractor was not entitled

to interest, as damages for the non-pay

ment of the contract price. —72 N. W. 54.

—198—

The defendant demanded a struck jury,

pursuant to Gen. Laws 1895. c. 328. When

the cause was called for trial, the court,

on motion of the plaintiff, set aside the

struck-jury list, and required the defen

dant to go to trial with the common jury

of the regular panel. Subsequently the

legislature repealed the struck-jury law.

Gen. Laws 1897, c. 13. After the repeal

of the struck-jury act, the court, on

motion of the defendant, granted a new

trial solely on the ground that it had

erred in setting aside the struck-jury list.

Held that, assuming that the court had

erred in setting aside the struck-jury list,

this furnished no ground for granting a

new trial, inasmuch as this would merely

result in a trial before another common

jury, thus doing over again what had

been already done.—72 N. W. 55.

—199—

1. Appellant claims title to the land

in question by adverse possession nnder

color of title. After he had taken a con

veyance from a stranger having no title,

he entered into possession; but before

the statute had run in his favor he com

menced an action against thefive tenants

in common, who were the true owners.

Three of these answered, and were ad-

judged to be the owners of three-fifths of

the land; and thereupon he purchased

their interest, took the title in the name

of his wife, and the land was subsequent

ly, during the remaining portion of the

15-year period, occupied by tenants pro

cured by him. Held, the evidence tended

to prove, and the trial court was justified

in finding, that he abandonded the pos

session to bis wife, procured the tenants

for her, and paid the taxes and managed

the premises for her and as her agent,

and not In his own right, and that the

statute ceased to run in his favor as

against the other tenants in common

holding the other two-flfths of the land.

2. When a middle initial is added to a

name or omitted from it in a convey,

ance, so as to raise a doubt that the mak

er of the deed is the owner of the land,

a further description of the maker in the

deed as the heir of a certain other

person deceased, and a statement

in the notary's certificate of acknow

ledgement that she is known to him to

be the same person described in, and who

executed, the deed, will remove such

doubt, and establish prima facie the

idenity of the maker. Buck J., dissenting.

—72 N. W. 56.

- 200—

1. In the lifetime of L., she and K.

entered into an agreement whereby the

former agreed to give and leave at the

time of her death all her property and

effects to the latter, and whereby the

latter agreed, in consideration thereof, to

support the former during her life. K.

performed the contract on her part, and

L. died. When her estate was about to

be distributed in the probate court, K.

appeared and made claim to the same

under said contract. Held, the probate-

court had jurisdiction to hear and deter

mine such claim, as, on the death of L.

K. was, under said contract, the immedi

ate successor to said estate, subject to

administration and the rights of cred

itors,

2 Said estate was personal property

and was the distributive share which

came to L., as next of kin of her sister,

who died 14 months before L. died, and

and whose estate was not settled or dis

tributed at the time of the death of the

latter. Held, such distributive share

passed to K. by said contract, although

the contract was made before the death

of said sister of L., and when neither

K. nor L. knew that said share would

ever come to the latter.

3. The contents of a written instru

ment shown to be beyond the jurisdiction

of the court, and not in the control or

custody of the party, may be proved by

secondary evidence.— 72 N. W. 59.

—201—

1. Elevators owned by other parties,

situated on the right of way of a railroad

company, are, for purposes of taxation,

personal property. Minneapolis & N.

Elevator Co. v. County Com'rsof Clay Co.

60 Minn' 522, 63 N. W- 101. overruled.

2. Where a receiver of the assets of a

corporation has been appointed under

section 9. c. 76, Gen. St. 187* (section 5897
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Gen. St. 1894), the personal property o'

tbe corporation continues assessable at

the same place at which it was assessable

before the receiver was appointed, with

out reference to the residence of such re

ceiver.

3. A personal tax assessed against the

corporation cannot be collected in an

action or proceeding against the receiver

personally; instituted underGen. St. 1894.

i 1569.—72 N. W. 60.

—202—

Held, that the evidence justified the

findings. —72 N. W. 62.

—203-

1. Held, the court below was, on the

evidence, warranted in finding that the

Swedish-American National Bank

brought itself within the conditions laid

down in the opinion on the former ap

peal (reported in 66 N. W. 986), and ln

holding that the bank had fairly and

properly exhausted its collateral security

by a sale of the judgment rendered for

the Fame, and in approving such sale and

allowing the bank to participate in the

proceeds of the insolvent estate for the

balance of its claim.

2. When the motion of the bank to be

allowed so to participate came on for

hearing, the court adjourned tiie same to

a certain time, and ordered it to be heard

on evidence such as wonld be competent

on the trial of an action. The parties

appeared at the time to which it was ad

journed, and the appellant assignee ob

jected to the introduction of the bank's

evidence because no issues had been

framed. Held, conceding, without de

ciding, that the hearing was the final

trial on the merits of a matter involving

substantial rights, for which issues

should be framed byproperpleadings, the

objection came to late, and should have

been made when the court ordered tbe

matter adjourned to be heard on com

petent evidence as aforesaid.

3. Held, the court did not err in allow

ing the bank to deduct from the proceeds

of the sale of such judgment reasonable

attorney's fee's necesarily incurred by it

in obtaining the judgment.—72 N. W. 62.

—204—

In the construction of an ordinance,

rule applied that the expression of one

thing is the exclusion of another, and

that that interpretation is favored which

gives effect to every part of the ordin

ance. Held, a certain ordinance of St.

Paul prohibiting the allowing of dense

smoke to issue from the chimney of build

ings does not make the servant of the

owner or occupant liable.

Collins J., dissenting.—72 N. W. 64,

—205—

1. Held, sections 2, 5, 6, 7 and 8 of article

9 of the constitution do not prohibit the

legislature, from appropriating the sur

plus revenues in the state treat ury, or a

part of the revenue collected each year'

for the erection of a state capitol, so long

as sufficient public funds applicable

thereto are left to defray the current, or

dinary expenses of the state government;

and it does not appear that chapter two.

Laws 1893, contravenes these sections of

the constitution.

2. Hi hi. the legislature may. for the

purpose of erecting a state capitol, make

appropriations covering a period of time

beyond the two years for which it is

elected .

3. Held, the legislature may create a

board of public officers for the purpose of

purchasing a site for, and superintending

the erection of, a state capitol thereon,

and expending the moneys appropriated

for that purpose.

4. Held, St. Paul is the permanent

seat of government of this state, until

such seat of government is removed in

the manner provided by section 1 of arti

cle 15 of the constitution.

5. By section 5 of the act of congress

11 Stat. 166) authorizing the people of

Miunesota territory to form a constitu

tion and state government, 10 sections of

land were granted to the state for the

purpose of erecting public buildings at

the seat of government. Held, the legis

lature may erect a new capitol building

without first disposing of these lands,

and exhausting the proceeds thereof in

erecting the same.

6. Held, said chapter 2, Laws 1893, is

not unconstitutional as embracing more

than one subject.—72 N. W. K5.

—206—

Chapter 1C7, Laws 1897, purporting to

license and regulate hawkers and ped

dlers throughout the state, provides that

the act shall not "be construed to pre

vent any manufacturer, mechanic, nur

seryman, farmer, butcher, * » *
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selling, as the case may be, his manufact

ured articles, or products of hia nursery,

or farm or his wares, * * * as butcher,

either by himself or employe." Held, the

business of hawker or peddler is so far a

legitimate and moral business that the

legislature can regulate it only for the

purpose of preventing it from becoming

a nuisance; and for that purpose, the

distinctions attempted to be made be

tween peddling by the manufacturer,

mechanic, nurseryman,farmer,and butch

er, as aforesaid, and the peddling of the

same articles by the purchaser from these

parties, constitute no proper basis for

classification, but the classification so

attempted is founded on no proper or

natural distinction, but is arbitrary, and

contravenes sections 33 and 34 of article

4 of the constitution —72 N. W. 67.

—207—

Defendant and another corporation en

tered into a contract by which the latter

was to deposit, and the former was to

hold in trust, certain securities for the

benefit of the owners and holders of cer

tain debentures which were to be issued

and sold by the depositor of the securi

ties. Among other securities deposited

was a real estate mortgage, with the

note and interest coupons thereto at

tached. The mortgage was absolutely

assigned to defendant by the depositing

corporation, mortgagee, and it also guar

antied the payment of the note, and each

of the coupons upon the backs thereof.

It was stipulated in the contract that, so

long as the interest was paid on the de

bentures, the depositing corporation

should have the right to collect all inter

est as it matured upon its securities, and

in conformity with this stipulation the

trustee delivered up the cupons which

fell due at the maturity of the note, re

taining possession of the latter and of

the mortgage. The depositor did not

collect the interest, and soon afterwards

became insolvent, failed to pay interest

upon its debentures, and went into the

hands of a receiverr The trustee then

foreclosed the mortgage, and at the sale

bid in as trustee the property for an

amount due on the note, with interest

from maturity and costs. It had no no

tice that the cupon was unpaid, and did

not take into account the amount due

thereon, at any time during the foreclos

ure proceedings or at the sale. The prop

erty was not redeemed, and thereafter

the receiver sold and transferred the cu

pon to this plaintiff. Held, in an action

brought to enforce an alleged equitable

interest in the property in the propor

tion that the amount due on the cupon

bore to the amount due on the note when

the sale was made, that the complaint in

which these facts appeared did not state

facts sufficient to constitute a cause of

action.—72 N. W. 8H.

—208—

1. In an action to declare a forfeiture

of a deed in which was a condition subse

quent, and to eject defendants from the

premises, in which the court below, upon

findings of fact, based its conclusions of

law that plaintiff was the owner of the

land, was entitled to and should recover

possession with $300 damages for its de

tention, judgment being ordered accord

ingly, Iteld, that the findings were sup

ported by the evidence and justified the

conclusions of law, except as ot damages.

2. Held, that there was no evidence

which would support the finding that

plaintiff demanded poseesslon of the

premises from defendants more than

three years prior to the commencement

of the action, or at any time prior there

to; and that there was no evidence, and

no finding upon which to base a conclu

sion of law, that plaintiff was entitled to

judgment for anything more than nomi

nal damages for a detention of the prem

ises.

3. A deed upon condition subsequent

conveys the fee, with all its qualities of

transmission. Notwithstanding a breach

of the condition, the estate continues in

the grantee until defeated by actual en

try, or by some act equivalent to entry

at common law, made for the purpose of

claiming a forfeiture by some one having

a right to terminate the estate.—72 N.

W. 69.

—209—

A set-off of one judgment against another

is not demandable of right, but is discre

tionary with the court, and will be denied

when the court, in the exercise of its dis

cretion, can see that an injustice will be

done by granting it. This rule ia not

changed by Gen. St. 1894, § 6194, which

provides that an attorney's lien on a judg

ment shall be subordinate to the rights

existing between the parties to the action.

—72 N. W. 71.
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—210—

1. Where a written contract contains

characters, abreviations, or apparently am

biguous terms, parol evidence is admissi

ble to show that they have a recognized

and generally understood meaning to the

trade or business to which the subject of

the contract relates. Such evidence does

not vary or add to tne writing, but merely

translates it from the language of the trade

into the language of people generally.

2. A memorandum of a contract for the

sale of goods held to comply with the re

quirements of the statute of frauds

3. Held, that there was no evidence to

justify a floding that a certain transaction

made by one partner in the name of the

firm was within the scope uf the partner

ship business.—72 N W. 72.

—211—

1. Held, in an action brought against

the municipality in which the accident oc

curred and the owner abutting property,

to recover for injuries received in falling

into a coal hole in the sidewalk, that there

was evidence sufficient to support a verdict

In plaintiff's favor on the question of de

fendant's negligence.

2. Certain assignments of error consid

ered And disposed of.—72 N. W. 73.

—212—

1. The article of defendant, a hfe in

surance association upon the assessment

or rii. ope!ative plan, provided that all as

sessments for death losses should be made

by resolution of the board of trustees, and

a by-law had been adopted which read "un

til, and unless otherwise ordered by the

board of trustees," mortuary assessments,

shall be made only on the first secular days

of April, July and December in each year,

and by special resolution. On November

C, 1893, the board, by resolution, made and

levied the regular December assessment

for death losses which had actually occur

red, and from that time on until the last

day of November the secretary and his

clerks were actually engaged in preparing,

causing to be printed, and in preparing for

the maihng of necessary notices of assess

ments for over 12,000 members of the asso

ciation. These notices bore date Decem

ber 1st, and were mailed to members Nov

ember 30th. Held, that the articles and

by-laws were substantially complied with,

and that the December assessment was

regularly and properly made.

2. On being admitted, each member

was required to deposit with the associa

tion as many dollars for each certificate of

82,000 as he was years of age, in pledge to

secure the payment of all assessments oc

casioned by death of members made against

him. Held, taking into consideration the

general plan of the association and the ar

ticles relating to this deposit, that a mem

ber who had defaulted in the payment of

his assessments was not entitled to have

his "guaranty deposit" applied in payment

of such assessment.

3 If in negotiations or transactions

with a member after knowledge of a

ground of forfeiture of his membership

such an association recognizes the contin

ued validity of the certificate, or does acts

based thereon, the forfeiture is, as a mat

ter of law, waived and such a wavier need

not be based on any new agreement or on

estoppel. The forfeiture may be waived

although the maker was in ill health at the

time, and oould not have furnished evi

dence required by the association as to his

continued good health.

4. A secret intention on the part of the

association not to waive a forfeiture cannot

defeat the legal effect of unequivocal and

deliberate acts uf its officers.

5. Held, taking into consideration all of

the cercumstances appearing on the trial

thai there was evidencs which would have

warranted a finding that defendant associa

tion, by its conduct subsequent to knowl

edge of a forfeiture, had waived the same,

and had concluded to treat its contract as

still in force.—72 N. W. 74.

—213—

1. Where a motion for a new trial on

the ground of the insufficiency of tne evi

dence to justify the verdict is made before

a judge other than the one who tried the

cause, it is his right and duty to exercise

the same discretion in determining wheth

er the motion should be granted as if the

cause had beeD tried by himself, with the

proviso or qualification that such discretion

must be exercised entirely with reference

to the evidence disclosed by the record, as

he can know nothing else as to what oc

curred or appeared at the trial.

2. If, in suoh ease, the judge grants a

new trial, in determining whether or not

he abused his discretion this court will ap

ply the rule in Hicks v. Stone, 13 Minn.

134 (Gil. 398), having in mind, however, that

suoh discretion must have been exercised

exclusively upon what the record discloses.
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3. Certain parts of the charge of the

court held to have been, under the evidence,

inacurate and misleading upon the sub

ject of the degree of care which the de-

fendautpwed the plaintiff as its servant.—

72 N. W. 78.

—214—

1. Upon habeas corpus cognizance can

betaken only of defects of a jurisdictional

character, which render the proceedings

under which the relator is imprisoned, not

merely erroneous, but absolutely void.

2. Under the general grant of power to

make all regulations and to ordain all or

dinances which may be expedient or nec

essary for the preservation of health, the

suppression of disease, and to prevent the

introduction of contageous diseases, the

common council of St. Paul had authority

to pass an ordinance requiring those carry

ing on the business of scavenger, as therein

defined, cleaning out and removing the

contents ot privy vaults, cess pools, sinks

and private drains, to Qrat obtain a license,

and requiring the licensee to obtain a per

mit from the commissioner of health be

fore removing the contents of any privy

vault, cess pool, etc.—72 N. W. 79.

—215—

1. In an action of ejectment brought by

H. against the city to recover possession of

a strip of land occupied by the city as a

part of a pnblic street, judgment was en

tered in his favor, ejecting the city. There

upon it commenced condemnation pro

ceedings to condemn such strip for such

street, an award of damages was made to

the owners of such strip, ana a special as

sessment made therefor against the lots

abutting on the street, but such assessment

has not been paid, and no tax judgment has

been entered therefor. The city having

failed to pay ^he award of damages within

six months after the confirmatiou of the

award, the owners of the strip so con

demned were, by the provisions of the

charter, entitled to recover the amount of

such award out of the public funds in the

city treasury, and thereupon the assignee

of fl. brought this action to recover the

same. In truth and in fact H. had no title

to such stpip, and ought not to have pre

vailed in the ejectment action, but such

title was in the abutting owners. Two of

these owners, whose right of access would

be cut off by the vacation of the street over

said strip, intervened in the action. Held,

neither such abutting owner nor the city

was estopped, as against the other, to as

sert that said strip always was a part of the

public street; therefore, the ciiy took noth

ing from such owuers by such condemna

tion, and they are not entitled to any part

of the award

2. Held, further, such abutting owners

have a good defense to such special assess

ments against their lots, and, if plaintiff

recovers out of the general funds, the city

cannot be reimbursed by such special as

sessments; but, as against plaintiff, such

abutting owners have a right, independent

of the city, to assert that said strip always

was a part of the street, and by reason

thereof, and of such owners being general

taxpayers, they have a right to object to

the recovery by plaintiff of the amount of

said award out of the general funds- in the

city troasury.—72 N. W. 104.

—216—

1. A mortgagee paid the taxes on the

mortgaged premises before he commenced

proceedings to foreclose by advertisement,

but he did not Btate in his notice of sale

the amount claimed for taxes paid at the

date of th« notice. His mortgage author

ized him. in case of its foreclosure, to de

duct from the money arising trom the sale

all sums paid by him for taxes, and in his

notice of sale he stated that the premises

would be sold to pay the principal and in

terest of the mortgage debt, and any sums

paid for taxes or insurance. He was the

purchaser at the sale, and included in bis

bid the fell amount of hie debt, inoluding

the sum paid for taxes and insurance.

Held, that he was entitled to retain from

the proceeds of the sale the amount of the

taxes so paid.

2. On the morning of the sale be paid

the preminm for insurance on the prem

ises covering the period of redemption, but

it not appearing that such insurance was

for the benefit of the mortgagor as well as

himself, held, that he was not entitled to

retain the amount paid for such insurance

from the money arising from the sale.

Canty, J., dissenting.—72 N. W. 10C.

—217—

Held, that by virtue of the decision of

this court (b9 N. W. 217) made on a former

appeal herein, which was from an order de

nying appellant's motion for a new trial, he

bad the right on the case being remanded,

to move the trial court for a further find

ing of fact as to a question reserved for

further consideration, but, having omitted
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to do so, he cannot, on this appeal from the

judgment, raise the question that the find

ing on the particular question as originally

made is not sustained by the evidence, nor

that it was such as to require the trial

court to find certain additional facts.—72

N. W. 108.

—218—

Evidence considered, and held, that it

sustains the findings of fact and conclu

sions of law of the trial court, to the effect

that the respondent did not, within 90 days

next before his assignment for the benefit

of his creditors, give or permit any prefer

ences contrary to the provisions of the in^

solvency law.—72 N. W. 109.

—219—

1. A <ife Insurance policy made the in

surance money payable to the insured, his

executors, administrators, or assigns.

Plaintiff, a daughter of the insured, claims

that he assigned the policy to her, and then

joined her in a written request to '.he in

surer that the policy be surrendered, and a

new one issued to her in lieu of the old one,

and this action was brought on the new one.

The intervener, the widow of the insured,

claims under the old policy through his

will. The jury, by a special verdict, found

the insured assigned the old policy to

plaintiff, but that he never made or signed

aDy request that the same be surrendered,

and a new one issued to her, ae she claims,

and they also found a general verdict for

the intervener. Held, the special finding

controls the general verdict, and the court

did not err in ordering judgment for plain

tiff on such finding, notwithstanding the

general verdict.

2. Held, further, the tfrroneous instruc

tion of the court, not excepted to, that if

the jury found that the insured did not

make or sign such request they should find

for the intervener, did not become the law

of the case, so as to prevent plaintiff from

having judgment on such special finding.

3. Rule applied that where the jury

have made a special finding on a separate

and distinct issue, which conclusively dis

poses of the case, it is immaterial that the

judge may have erred in his instructions

in submitting to the jury other separute

and distinct issues.—72 N. W. 111.

—220—

Evidence conridered, and held sufficient

to justify the verdict of the jury.

Canty, J , dissenting —72 N. W. 112'

—221—

Gen. St. 1894' i 7926, in so far as it re-

qu|resthe governor to appoint members

of the state boaid of pharmacy from

among a certain number of phamacists

elected by the state pharmaceutical as

sociation, is opposed to the provisions of

the constitution (article 5, \ 4), and is un

constitutional and void.—72 N. W. 117.

—222-

1. Where a mortgagor surrenders pos

session of mortgaged premises to a mort

gagee on account of a default in the con

ditions of the mortgage, the latter is

given distinctly different and additional

security for liif debt.

2. If the mortgagee forecloses his mort

gage while thus in possession and the

property sells for less than the amount

due, he is as against a subsequent mort

gagee, entitled to continue in possession

during such part of the year of redemp

tion as may be necessary to satisfy the

unpaid balance of his debt.—72 X. W. 118.

—223—

1. The purpose for which property is

leased must be observed. To accept a

lease of premises for a certain purpose,

amounts to a covenant on the part of the

lessee that he will so use them.

1. Where a lease does not contain an

express or formal covenant that the

premises shall be used for a certain pur

pose, with a forefeiture clause in case of

a breach, but does contain language and

stipulations equivalent to such a coven

ant, the lessor may, by injunction, pre

vent the lessee, or those claimingor hold

ing under him, or acting by his authority,

from converting the demised premises,

or a part theaeof, to uses inconsistent

with the terms of the contract.

3. Defendant E. entered into a lease

with plaintiff, S., whereby E. became a

tenant for years of certain hotel prop

erty. E., while operating the hotel und

er this lease, used and occupied certain

rooms in the building for family pur

poses. He then became insolvent, and.

under the insolvency laws or the state, a

receiver of his estate was duly appointed.

This receiver took possession of the hotel

property, and, by order of the court, con

tinued to operate the same as an hotel.

In proceedings instituted to oust E. from

his rooms, so used and occupied, it was

held(ln re Emerson's Homestead, 60 N. W.

23, 58 Minn. 4501 that the rooms consti
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tilted hie homestead, and that, as against

the receiver, he was entitled to posses

sion. Held, in an action bronght by the

lessor to restrain E. from continuing to

occupy and use the rooms as his private

residence, and also to restrain the re

ceiver from permitting E. to so use the

rooms, that, although there was no ex

press or formal covenant in the lease

with respect ti the purposes for which

the premises were demised, certain lan

guage and stipulations therein contained

amounted, and were equivalent, when

considering the lessor's rights in this

action, to an express and formal coven

ant that the premises should be used for

hotel purposes exclusively.

6. Held, that the complaint herein

states a cause of action, as against E.

and the receiver of his estate, for an in-

juictlon, as therein demanded,—72 N.

W. 119.

—224—

Held, following Scott v. Austin, 32 N.

W'. 89, 864, 8« Minn., 400, that, by virtue

of the statute, a plaintiff asking for can

cellation of securities for usury need not,

as a condition of obtaining such relief,

pay what he has received.

2 Evider.ce held to sustain the finding

and decision of the trial court to the

effect that the securities here in ques

tion were usurious—72 N. W. 121.

—225—

The defendant was indebted to plain

tiff upon three promissory notes secured

by a trust deed given by a third party.

Subsequently defendant became further

indebted to plaintiff in the sum of $767,

and, becoming insolvent, they executed a

composition agreement as follows:

"$383.80 and interest from Nov. 15, 1894.

In consideration of the payment in cash

to us by Albert Wunderlich within

twenty days from this date of the sum

of $383.80, being 50 percent, of his en

tire indebetness to us, and in considera

tion of other creditors accepting a like

percentage of their respective claims and

demands against him In full settlement

and compromise thereof, we hereby agree

to accept said percentage of our claims

and demands again>t him in full settle

ment and compromise thereof." It was

conclusively shown, without objection,

that the indebtedness represented by the

three notes was not included in the com

position agreement, and thatthe defend-

ant, soon after its execution, paid a large

number of his cieditors in full, and that

only a bare majority of the creditors ever

signed such agreement. Defendant paid

50 per cent, on the $767 indebtedness ln

full of the payment thereof. Held, that

the words "other creditors," as used in

the composition agreement, meant all

other creditors, and that plaintiff could

maintain an action for the unpaid in

debtedness represented by the three

notes.—72 N. W. 122.

—226—

1. B. , as the agent of and in behalf of

plaintiff herein, a corporation, entered

into a written contract with defendant

board for the construction of an iron

bridge, with approaches, on a country

road. B. supervised the work, and de

fendant board accepted it from him as

agent when completed. He was the only

person with whom the board dealt, and

was in fact a shareholder in the corpora

tion, and its agent. Held, in view of all

these circumstances, it was not necessary

for B. to state in his verification of plain

tiff's claim or account, presented to the

board under Gen. St. 1 94, § 687, that he

was plaintiff's agent.

2. It is not required by statute, when

letting a contract of the character before

mentioned, that the board of county com

missioners advertise for bids, or that the

contract be let to the lowest bidder. Gen.

St. 94, U 1894-1902, have no application

to such a case.

3. Where a bridge is built across a

stream, upon a public road, more than 3

feet above the level of the bank upon

either side of such stream, Gen. St. 1894,

I 1851, requires such bridge with its ap-

j proaches to be at least 16 feet wide. Held,

1 that this requirement in respect to the

i width of the bridge is observed when,

from the evidence, it appears that be

tween the trusses, the innermost project

ing parts of the superstructure, the dis

tance is 16 feet, although it also appears

that wheel gunrds, 4 inches wide and 16

inches high, are laid upon the flooring,

and encroach on the 16 feet.

4. Gen. St. 1894, g 1846, limits and re

stricts the power of the board of county

commissioners to appropriate or expend

money upon public roads in excess of a

I specified sura or ratio of the assessed val
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nation of real estate in the country, un

less such expenditure is ratified by a vote

of the people. Held, assuming that the

limitation and restriction has not been

modified or removed by Laws 1S95, cc.

587, 389, or 297,—and on this no opinion is

expressed,—that the defendant board had

no authority to enter into the contract

in question, and no power to expend the

money needed on account of the same,

unless, by vote of the electors of the

county, such authority and power had

been conferred.

5. The contract was not ultra vires,

however, and, if either of the statutes

before referred to had been complied

with, the authority and power existed.

6. While acting within the scope of

their official duties, upon any subject-

matter over which they have control and

are empowered to act, the presumption

is that public officials obey the law when

entering into contracts, and that they do

not act in a different mode from that

prescribed. So all contracts made by

public officials, if within the scope of

their power and authority, are presumed

to be made in view of and in conformity

with the law making them valid.

7. Held, on the trial of an appeal from

the allowance by defendant board of a

balance due upon such a contract, the

answer alleging that the same and the

expenditure of the required money was

never authorized or ratified by a vote of

the electors, that the burden of proof

was on defendant board to show that it

was guilty of official misconduct when it

entered into the contract, and that the

same and the expenditure had not re

ceived the sanction of the voters.—72 N.

W. 123.

—227—

In an action brought by plaintiff to ob

tain an accounting between herself and

one of the defendants, upon the ground

that a certain transaction, whereby the

legal title to plaintiff's homestead be

came vested in said defendant,was a mort

gage of the premises given to secure her

husband's indebtedness, and that said in

debtedness had been fully paid,and, furth

er, to obtain a decree, upon the payment of

such sum as might be found due and un

paid, if anything, adjudging that de

fendants, husband and wife, have no fur

ther interest in or lien upon said prem

ises, it is held that the court below erred

when dismissing the case for insufficiency

of the evidence when plaintiff rested.—

72 N. W. 126.

—226—

1. A payment by an insolvent debtor

on a secured debt may constitute an un

lawful preference, under the insolvent

law. where the security is inadequate.

Hut it cannot be an unlawful preference

if the payment is made out of the pro

ceeds of the collateral security itself.

2. Held, that there was no evidence in

this case that the payment sought to be

recovered back was made with any in

tent to give a preference, or that such

payment could have resulted in a prefer

ence.—72 N. W. 127

—229-

'I lie cause of action which oue defend

ant may set up against his co-fendant by

a cross complaint must be one arising

out of, or having reference to, the subject

of the original action. Held, accordingly

that the cross complaint interposed by

two of the defendants herein against

their co-defendants were rightly struck

out as irrelevant.—72 N. YT. 120.

DISTRICT COURT DECISIONS.

1ST DISTRICT WASHINGTON CO.

James Mathews and Joanna Mathews, Relators-

vs.

H. H. Gtllen, Respondent

Attorneys—Contempt—Failure to pay over money

j oolleoted—Question for Jury.

On order to show cause why respondent

should not be punished as for contempt

for failing to pay over money collected by

him as an attorney on a judgment.

OKOSMY. J.

It is ordered that the order to show

cause which was granted by his Honor

W. C. Williston, district judge, on the

17.h. day of November, 1896, and which

was made returnable Nov. 28th, 1896. and

which was finally submitted to the under

signed upon oral testimony be and the

same is hereby dischaiRed without preju

dice to the relators bringing and maintain

ing an action for the trial and determi

nating of all matters at issue herein and

between the parties hereto.

Note:

I think the rule adopted by the English

courts to refuse a summary interference

unless the facts are settled or conceded,

the better one to follow.
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In this cast the respondent does not

claim a lien on the money but claims that '

it was paid to him for professional ser

vices.

This denied by the relators An issue

of the fact i- presented which the respon

dent is entitled to have tiied and deter

mined by a jury in an action brought for

that purpose. After the controversy is

thus settled, if it be determined Hdversely

to the respondent, I apprehend that sum

mary proceedings may be instituted.

2ND DISTRICT RAMSEY. CO.

In the Hatter ot the assignment of the Standard

Brass & Eleutrict Co.

John V. I. Dodd, for Claimant.

Horton & Denegre, for the Assignee.

Insolvency—Preferred Cla:m—Dissolution of act

ions —Costs.

Lewis J 1. The preferred claim for

$£0 allowed under G. S. 1891 § 4251, fur

wages owing for three months prior to

making an assignment, is not lost by the

claimant's putting his laim into judg

ment.

2. G, 8. 1894 § 4245, which provides that

costs upon which attchments cr levies are

mxde which are dissolved under the pro

visions of the insolvent law, shall be pre

ferred and paid first, doesnot contemplate

the allowance of costs made in the entry

of judgment in the first instance.

aND DISTRICT RAMSEY CO.

Ida M. Macredy.

vs.

J. J. Macredy

C. N. Bell, for Plaintiff.

Welch. Hayne, Hubachek & Conlin, for De

fendant.

District Courts—Powers—Orders.

Lewis, J. This court has the right or in-

herent power, after the death of one of

of the parties, to make an order directing 1

an unatinoui ced decision for absolute di- 1

y.orce to be entered as of the date the case

was tried and submitted, nunc pro tunc,

where the failure to announce the decis

ion was the act of the court.

8ND DISTRICT RAMSEY CO. j

Buka Brothers, vs. St. Paul Fruit and Produce ]

Dealers Association-

S. C. Olmstead for Plaintiffs.

John L. Townly. for Defendant.

Libel—Black List—Association.

Action for damages f<ir placing plain

tiffs' names on "black list" or "delin

quent list" for failure to settle account of

previous week w.th a member of defen

dant association, as required by defen

dant's by-laws. On motion for an order

requireing defendant to make its answer

more definateaud certain. Motion denied

Otis J. If the complaint standing alone

or as helped out by the answer states

a good cause of action, then the plaintiffs

are entitled to a more deflnate answer,

which shall designate by ntme the person

or persons to whom it was claimed the

plaintiffs were indebted, whit h occasioned

the notice of which they complain. On

the other hand, if it fail to state such a

cause of action, then of course they are

not entitled to any relief.

A careful examination of the complaint

discloses that the only grievance wt-ll

stated therein is the act of defendant in

falsely circulating among its members

that plaintiffs were delinquent in paying

their bills to some one or more of its

members, whereby the plaintiffs were re

fused credit by all the members of the de-

fendent association by virtue of certain

agreements among themselves. There is

no claim, except inferently, that such

notice was circulated outside of such

membership, or that plaintiffs wi re in

jured ohter wise then in their credit and

dealings with such members.

If defen ents were, a corporation and

had circulated defamatory statements

among its stockholders, perhaps such an

action would lie, for there is no indentity

between it and its stockholders, but defen

dant is an unincorporated association

composed of its members, and has no

separate indentity . A judgment against

it is a judgment against its members, and

is collectable out of their common prop

erty and also out of the separate property

of each m< mber served. Plaintiff seeks

damages from the members of the associ

ation fur circulating false statements

concerning the plaintiff, by reason where

of such members refuse credit to plain

tiffs. No man or association of men can

be mutcted in damages for refusing to ex

tend credit to plaintiffs, no matter what

the motive for such refusal, or whether it

be founded on false or true statements of

their financial status, rtohn Mfg. Co. vs.

Hollis, 54 Minn. 323.

A man or any number of men who may

have injured plaintiffs' credit with others

by false reports, may be compelled to re

spond in damage for'such injury, utnot

for injuries resulting from their refusal to

give credit, nor for like false statemants

which they may be making to each other,

and for the making of which each is

equally guilty with the other, and which
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are not shown to have been otherwise

circulated or to have otherwise affected

plaintiffs in tbe community.

If plaintiffs brought their action, not,

against the association as a whole, that is

againstall the members of the association

as they have dont-, b it had singled out the

person or persims guilty cf circulating

these defamatory reports among the mem

bers, and brought the action against them

it would undoubtedly lie, but it will not

lie in the present form. For the reason

that no cause of action is stated plaintiff's

motion must be denied.

3rd DISTRICT. WINONA CO.

Geo II. Sel'iver vs. M. Sheardown.

Damages—Reply to telegram.

Action to recover damages by falsely an

swering a telegram Plaintiff telegraphed

defendant who was deputy clerk of the U.

ij. circuit court for Minnesota, as to whether

judgment had been entered in a certain case,

and defendant answered "judgment not en

tered," when, so plaintiff claimed, defend

ant knew judgment had been entered. Ac

tion to recover damages x Urged to have

been caused by falsely answering the tele

gram. On demurrer to the complaint Sus

tained.

Snow, J "It is not charged that defend

ant intentionally deceived plaintiff or his as

sociates, nor that there was in his conduct

any element of fraud. It appears that two

judgments were in fact entered, one cearly

six montht, before, and the second twelve

days nfter the date of the telegram. It is

evident from the allegations in the complaint

construed together, that defendant's negli

gence, if any existed, consisted in his assum

ing that plaintiff's inquiry related to the

second judgment, which had not been enter

ed, but according to the practice of the court

was likely afterwards to be entered. Now,

whether or mu defendant was negligent in

this assumption is a question of fact which

ought not to be decided on demurrer, the

question being one upon which reasonable

minds might perhaps differ.

"The phase of the complaint which in

my opinion justifies the demurrer in this;

It seems to me that tbe complaint fails to

* show any necessary or natural connection

between the alleged negligence and tbe

alleged consequence—iu other words,

does not show that the alleged negligence

was the proximate cause of the injury of

which plaintiff complains.

"Further, plaintiff should have made it

appear by allegation that had defendant

telegraphed truly, success in the suit

would have been won, a manifest impossi

bility."

4th DISTRICT. RAMSEY CO.

John W. Pinch vs. John McCulloch.

Finch & Da-ropier for Plaintiff.

James H Barnard for Defendant.

Assumption of mortgage—Surety—Defense.

Kelly, J. Where a purchaser of land ac

cepts a deed of conveyauce thereof condi

tioned that he assumes and agrees to pay a

cenain mortgage on the lands conveyed, he

is not released from liability to pay such

mortgage because of the delay or failure of

the holder thereof to prosecute his claims

against the principal debtor.

Hue v.Pinney, 5 Minn (Gil.) 246; Burdick

v. Olson, 87 id 431; Hungerford v O'BrieD,

id. 306; Yale v. Watson, 64 in 173; Osborne

v. Gullickson, 64 id 218.

4TH DISTRICT HENNEPIN CO.

VUroy M. Connelly, Adm'n'r, Plaintiff,

vs.

John H. Dunn, Defendant.

Spooner & Laybourn, for Plaintiff.

Mac Donald & Kane, for Defendant.

Practice—Servloe of Pleadings—Legal Holiday,

Elliott and Simpson, J. J. The summons

and complaint were served August 17th, 1697>

and the last day for answering fell on the

first Monday in September following, which

was a legal holiday known as "Labor Day,"

and also the last day for filing notes of issue

or the September term of court. On the

asl day named the plaintiff had the case

p ut on the calendar as a default case, and

on the followingday (September 7th) the de

fendant attempted to serve his answer.

Held, on motion to strike from the calendar •

I that, under G. S. 1894 § 7987. which provides

j that no public business shall be transacted
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nor civil process be served, on leg<»l holidays,

the answer wag not a ''process" nor would

the service thereof have been "public busi

ness." and that through failure to answer

on that day defendant was in default. Slay-

ter v. lacbak, 41 Minn. 289; Malmgren v.

Fhinneys 50 Minn. 457.

4TH DISTRICT HENNEPIN CO.

S. Anna M Cune vs. Chas. T. Haywood.

Ell Torrance, for Plaintiff.

Lane and Nantz, fur Defendant.

Bloyclea—Pedestrians — Personal Injuries—Negll

genoe.

Action for damages for injuries alleged to

have been caused by carelessness of defend

ant in riding his bicycle againet plaintiff

Verdict for defendant- On motion for new

trial on the ground of error of law. Motion

granted.

Russell, J. Upon a more careful consid

eration of the charge in this case than could

be given in the haste of the trial. I am con

vinced thai there was error in that part of it

which directed the jury "If .you find from

the evidence that she (plaintiff; failed to

look all the time, and by a continuous look

ing, if she had looked, she could have avoid

ed the injury, then the verdict must be for

defendant "

The charge was based on the fact that

plaintiff testified she saw the defendant on

the opposite crossing, and did not look

again. But, even with that fact admitted,

the whole question of contributory negli

gence was for the juiy.

Watson v. Minneapolis St. Ry. Co, S3

Minn. 551.

Shea v. St. P. City Ly. Co., 30 Minn. 895.

Hall v. C. B. & O. Co., 46 Minn. 447.

6th DISTRICT. RICE CO.

J.R. Ellis et al. vs. Mrs. J. I. Stene.

Robert Mee, for t'laintiffs.

C. S. Itoberts, for Defendant.

insolvency -Corporations Stock Subscription

—Who may Enforce Payment.

Buckham, J. Plaintiffs were judgment

creditors of a corporation in which de.

fendant was an alleged stockholder and

indebted on the stock subscription for the

full amount of her stock. It was admit

ted that the corporation was insolvent and

that it had assigned for the benefit of its

creditors. Held, that indebtedness on

stock subscription is an asset of the cor

poration, and that the assignee alone is

entitled to reach and control the debt, if

any, due from the defendant.

9TH DISTRICT LINCOLN CO

Joseph Cherohowskl, Plaintiff.

vs.

John Zerambo. et. all., Plaintiffs,

and

Prank Segroeder et. al , Plaintiffs,

vs.

Frank Cherchowskl et. al., Defendants,

John Mckenzie, for Plaintiff.

J 6. Forbes, for Defendants.

Boundary Lines,—Second Trial

Webber, J. The above entitled actions

were brought under Chapter 63, Gen.Laws

1*93 to establish a certain boundary line.

The action was duly tried before a ref

eree, determined by the c iurt and judg

ment duly entered therein. A portion of

the defendants now demand a second trial

under 8 5345 Gen. Stat. 1894, and the

plaintiffs move that the demand and no

tice of said defendants for a second trial

set abs-ide and vacated.

The action is not one for the recovery

of real property and there was no praj er

forkejectment in any of the pleadings and

no such relief was granted. Motion

granted.

9TH DISTRICT LINCOLN CO

Peter Peterson, Plaintiff-

Karl Forth, Defendant.

John McKenzie, for Plaintiff.

C W. Stites and A. P. McGuirk, for De

fendant.

Practice—Time for answering—Appearance.

Webber, J. The defendant in the above

entitled action was a resident of the state

of iowa and the plaintiff commenced the

uervice of the summons by publication.

Before the service was compete, on the

30th day of July, 1897, the defendant

served upon the plaintiff's attorney, a

written notice of appearance and therein

demanded a copy of the complaint, which

copy was duly served upon the defendants'



214
[Vol. VTHE MINNESOTA LAW JOURNAL.

attorney on the 3ist of July, 1897. More

than 20 days have elapsed since said ap

pearance by the defendant, and no answer

or demurrer, has been served upon the

plaintiff's attorney ; and the plaintiff con

tends that the defendan ist in default and

applies to the Court to have his damages

assessed or the amount he is entitled to

recover ascertained. In my opinion the

plaintiff is correct. "The entry of appear

ance may be made before the summons is

issued or served, or after such service. If

entered before the summons is served,

wnich is frequently done in amicable suits

and agreed cases, the defendant will have

the same time allowed him within which

to answer or plead in the aciiou, in the

absence of any agreement to the contrary,

which he would be allowed by the statute

had the summons been actually served on

the day of the entry of his appearance.

The time allowed is computed from the

day of the entry of appeanance, and the

court cannot require him to plead at any

.earlier time than given in the statute.

'1 his arises from the fact that an entry of

appearance is the equiva.ent of an actual

service of the summons, and the day of

entering the appearance is treated as the

day of the service of the summons, from

which the time to answer is to be com

puted." Pitman's Trial Procedure, page

331, § 262;2, Estee's Pleadings and Forms,

(8ED.) 648; Gen. Stat. Ib9i, §§6209 and

5212.

15TH DISTRICT AITKIN CO.

State, et rel. — vs. Stearns

Mandamus—Taxation—Railroads—Constitutional

law.

Maodainus to compel defendant, as au.

thor of Aitkin county, to place St. Paul &

Dulutli railroad lands on the tax list for

ordinary taxation.

Holland J. ^Findings in part as follows):

That part of said land so granted by the

legislature to toe railroad company and de

scribed in the writ of mandamus, is located

in the county of Aitkin; that said St. 1 aul

& Duluth has annually paid to the state, as

provided by law, the proper gross earnings

tax fixed by said act; that said company boa

never sold or conveyed the land described

in the alternative writ of mandamus except

as said land was sold, transferred and con

veyed from the Lake Superior & Mississippi

to the St. Paul & Duluth, and that- neither

of said companies has ever leased or sold

any of that laud; that said land in Aitkin

county is not in the assessment roll or tax

list, and has never been, and is not taxed

except and unless through taxation on the

gross earnings of the railroad as provided

by law; that said company has owned the

land for over five years; that said land is

not used or necessary to be used in the op

eration of the railroad, but that the prefer

red stock of the St. Paul &Du lulh, amount

ing to $5,000,000. is payable and redeemable

out of the proceeds of the land grant, and

the land grant has been used exclusive).* for

the purpose of raising funds with which to

maintain apd operate said railroad. That a

part of the land described in the alternative

writ of mandamus and situated in Aitkin

county, M. nn , is the property of the North

ern Pacific; that said parcel of land was

granted and conveyed by the Uuited States

to said company, and said company now

holds and owns the same, and ha; never

contracted to sell or lease or convey the

same; that the percentage of the gross earn

ings of said railroad provided to be paid by

an act of the legislature of the State of

Minnesota has been duly paid to the treas

urer of the state each year as provided by

law. That the Great Northern by an act of

the legislature was granted lands to aid in

the construction of its line of railway; that

said railway company has not accepted

chapter 3 of the Special Laws of Minnesota

for 1873; that 3 per cent of the gross earn

ings of said load have been paid each year

to the state in the manner provided by iaw,

that no pirt of t.ny of the lands desired in

this action are held, used or occupied for

light of way, gravel pits, side tracks, depots

or for any buildings or structures .used in

the operation of ssid companies; that dur

ing the session of the twenty-ninth cession

of the legislature there was introduced in
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the hnnta of representatives a bill for an act

entitled "an act relating t" the taxation of

certain lands owned by the milroitd compa

nies in this state, snd repealing laws and

parts of laws relating to taxation of the 'same'

and to provide for the submission of this act

to the people of this state for their approval

or rejection;" that said biil was declared

passed by the house of representntives, and

was by said house transmitted to the senate

on the 9th day or February, 1896; that it ap<

peares upon the journal of the senate, and

that it was received in the senate, referred

to a committee and put upon its final pas

sage on the 13th day of March. 1895, and

that the roll of the senate and its yeas nays

being called upon the final passage of the

hill, there was 38 votes in its favor and no

more, and that among those voting yes, or

in favot of the passage of the bill, whs Frank

A. Day; that said Day was an acting and de

facto senator on said last-named day of said

session, ami that said bill was thereafter

sinned by said Frank A. Day as president

of the senate, and transmitted to the gov

ermr, and that it received his approval on

the 19th day of March, 1895: that at the gen

eral state election in November, 1897, a bal

lot was prepared by the secretary of state,

a copy whereof is attached to defendant's

answer and made part of same, and that H.

F. No. 1, being chapter 168 of General

Laws, 18W5, was not attached to said ballot

or referred to therein, by reference to title

or otherwise, save as indicated by the words

printed thereon.

The court finds as conclusion of law that

tbe plaintiff is entitled to the relief prayed

for with costs.

MISCELLANEOUS.

Tbe conviction and execution of Luet-

gert, on the evidence produced, would

make a clear case of death by compound

inference.

in the injunotion suit against the village

council of North St. Paul, to restrain the

building of cycle paths, Judge Willis, in

dismissing tbe injunction, held that such

paths are highways.

DeLestry'a Western Magazine, is the title

of a new Journal published at St. Paul by

tbe Interstate Publishing Co., with Louis

DeLestry as editor-in-chief and general

manager. From an examination of tbe

first number we must say that the Maga

zine ought to be received into many homes

and offices at double the small price (SI.)

charged for subscription; and from a per

sonal acquaintance with its genial and en

ergetic editor and manager we feel that it

will become useful to its patrons as well as

profitable to its promoters.

If Luetgert should be convicted, bis sen

tence be commuted,he be pardoned and then

married again, all within seven years, what

would be the positions, respectively, of tbe

accused and the state of Illinois, if the

supposed murdered wife sbould turn up,

and, woman-like, desire to make his new

conjugal relations unpleasant through pro

ceedings for bigamy ? Luetgert would not

deny the actual and animate existence of

wife number one, but would not the state

be bound by the record and foroed into the

ridiculous position of contending that,

though ^technically" alive she must be

dear"

That the law is no respecter for persons,

is clearly illustrated in the recent trial of

Mrs. Myrh Atkinson, wife of Gov. George

Atkinson, of West Virginia. Mrs. Atkin

son was formerly the wife of Judge Camden,

who died possessed of a large estate. On

his death the will which conveyed tbe

estate to his wife (now Mrs Atkinson) was

contested by the grandchildren of Judg*

Camden, but without success. At the

time the will was being contested, Mrs.

Atkinson was accused of having signed

Judge Camden's name to the will. Later

a man to whom shti had ^iven receipts for
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payments of money, caused her arrest on

the ground that she bad forged the name

of her husband to the receipts She was

indicted and tried atGlenville, W. Va., but

the jury failed to agree upon a verdict.

The Luetgert trial furnishes another ex

ample of the uBelessness of opinion evidence

in some cases. One of the medical experts

—Dr. Dorsey, professor of osteology in the

Columbia Museum, testified on behalf of

the prosecution that the bone found in the

vat in the defendants sausage factory soon

after the disappearance of Mrs. Luetgert,

was the bone of a delicately organized hu

man being. On the part of the defense, Dr.

Allport, professor of descriptive and com

parative anatomy in the Northwestern Uni

versity, testified that the bone which Dr.

Dorsey indentifed as the bone of a human

being was nothing more nor less than the

bone of a small sized hog. This testimony

of Dr. Allport is said to have created a

sensation in the court room. When, how

ever. Dr. Dorsey was recalled, this "emi

nent" specialist not only reiterated his

former testimony, but enlightened the

court and jury by declaring that Dr. All-

port, while on the stand, had positively

identified the sesamoid of a buffalo as the

patella of a dog, and the temporal bone of

a shepherd dog as the temporal bone of a

monkey.

The aforesaid experts are undoubttdly

'•eminent," but, when we consider, as we

are justified in considering from the "evi

dence," that the desire of each "expert"

was to assUt the side that called him and

to show how little the "other fellow'-

knew, it is surpr sing that only three

jurors were found who had the good sense

to not want to hang the defendant on evi

dence of that character.

BOOK REVIEWS.

KERB'S SUPPLEMENT to WITTSIE on

MORTGAGE FORECLOSURES.—A Treatise on

the Law and Practice of Foreclosing Mortgages

on Real Property and of Remedies Collateral there

to, with Forms, by CHARLES HASTINGS

WILT - IK. of the Rochester Bar With a Supple,

ment bringing the Work down to March, 1887, and

Additional Chapters on Mortgage Redemptions, by

JAMES M. KERR, of the New York Bar, Author

of -Kerr on Real Property;" "Kerr on Business

corporation;" "Kerr on Homicide," etc.. etc. In

two Volumes. Vol. II. Roohester, New York

Wilhams Law Book Company. 1897.

As we understand this "Supplement," Us

an addilioo to the original of Mr. Wiltsie

which retalea to the foreclosure of mort

gages in the stnte of New York. In this ad

ditional volume the profession have a trea

tise which, together with the original, covers

the whole field of American law on the sub

ject of mortgage foreclosures. Ky his toork

Mr. Kerr is well and favorably known, and

his authorship of this valuable addition to

law literature will be a sufficient gnarantee

that it is both complete and exhaustive on

the snbj act of mortgage foreclosures.

GENERAL DIGEST America:, and English, AN

NOTATED. Refers to all Reports Offlotal and Un.

official. Vol. in NEW SERIES. Rochester, N.

Y. Tho Sawyer's Co-operative Publishing Com

pany. 1897.

Lawyers will find the above named digest

about us complete and as well gotten up as

it is pi ssible to m ike a work of its charact

er. The publishers have conceived the idea

of giving all the information there is on

leg»l questions, and to that end are giving

! in the Digest, in addition to the decisions

digested, the authorities relied on by the

courts outside their own decisions,

with the citations of cases criticised, dis

tinguished, limited or overruled. Besides

this references are made to all unofficial re

porters and journals in which the digested

opinions appear.

This feature of adding to the digested

opinion citations of the governing precedents

as well as of c«ses criticised, distinguished

limited or overruled, will be of great value

to the profession, since it gives what is in

fact a brief on the point under consideration;

and justifies the claim of the publishers

that t.icy art giving "the century's law with

out a cent of cost".
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To Our Subscribers.

This issue of the Journal marks a

sleight change, in that it contains no Su

preme court decisions and lacks the usual

number of pages. The Supreme court

cases are omitted because we have learn

ed that attorneys having a more complete

report in the Northwestern Reporter, do

not care particulary for the abridged re

port of those eases heretofore eontained

in the Journal. The lack of the usual

amount of reading matter is due to an ef

fort that is making to give to attorneys

commencing with the year 1898, a jour

nal second to none; and we hope our pat

rons who have kindly remembered us in

in our needs will have no cause to com

plain of our apparant short coinings at

this time. With this apology we ask a

continance of your kindly consideration.

11.

Below we publish a communication

from a prominent member of the St.

Paul bnr who suggests that the Jour

nal's columns be opened to admit cri

ticisms on courts and lawyers. Since

just criticism must do good, and can

do no injury except possibly to tem

porarily inflict an imaginary wrong on

the person criticised; and there being

quite a Held for operation along critical

lines, th Journal will gladly publish

all proper and respectful criticisms on

the terms laid down by our correspond

ent.

To the Editorof the Journal:

I have sometimes thought it would be

beneficial to Jhebench and the bar of

this state ff you should establish a

column in the Journal to be devoted to

criticisms and suggestions,without pub-

lishing them over their own names,

such complaints and criticisms of

judges, courts and brother lawyers, as

they nave to make. Of course, the

judges of our courts should have the

like privileges on like terms with the

lawyers.

I do not mean that any one should

be permitted to air a personal grievance

through your columns, nor that any

person should be permitted to attack

any lawyer, judge, or court, nor that

you should publish any criticism, com

plaint or suggestion unless the writer

furnish you his name and be responsi

ble for the writing. But as in ordinary

journalism is done, you can do,—re

quire that the writer furnish you his

name, not to be published, but to be

used to protect the Journal in case of

necessity, and as an evidence of good

faith. I am sure that there are many

things which lawyers and judges can

sny of lawyers and courts that will

profit lawyers to read. I firmly believe

that there are some things which

lawyers can properly say about courts

and judges which it will profit the

judges (and lawyers) to have the

judges read. I believe that the best

good of all of us and of the community

would be subserved by plain talk atid

honest criticism. I think a little- such

would be good for both bench and bar,

and also for the people generally in

the State of Minnesota.
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To start the ball rolling I enclose

some remarks.

Nov. 26, 1897- A LAWYER.

To the Journal:

The following is the dissenting opin

ion of Justice Mitchell in the recent

«ase 72, N. W. Rep., 708, Stiehm vs.

Stiehm:

"MITCHELL, J. I concur in the

dissent of Justice Canty. While the

amount Involved is so small that de

fendant's appeal is not caiculated to

impress a court favorably, yet the legal

principle decided is liable to become' a

precedent for more meritorious cases

of the same kind."

What right has Justice Mitchell, or

any judge, to be impressed, favorably

or unfavorably, as to an appeal, by

the amount involved? I know that

courts have been so impressed, both ap

pellate courts and lower courts, and

probably have been influenced by the

impression, but I have failed to find

any excuse in reason or justice for tho

judge in such case, and cannot con

vince myself that it is otherwise than

a violation of the duty of the judge

and of his oath of office.

The statutes of this state and the

constitution have determined what

courts have jurisdiction in particular

cases, and on what conditions the

courts shall take jurisdiction. It is by

law made the duty of the judges to

determine the matters brought before

them fairly, honestly and in accord

ance with the law. Now, since the

law in a case involving only $25, is the

same as it would be if it involved $25,-

000,—no judge has any right to be im

pressed or influenced by the amount

involved in an appeal.

Justice Mitchell says that, though

the amount involved is small, "yet the

legal principle decided is liable to be

come a precedent for more meritorious

cases of the same kind." While ob

jecting to any rule which makes the

fact whether an appeal is meritorious

depend in any degree on the amount

Involved, I wish to say it is precisely

because every case decided by that

court may become a precedent for

meritorious cases, that it is the duty

of that court to consider fully and care

fully the law of the case without ref

erence to the amount involved. There

is quite wide-spread dissatisfaction

with many of the decisions of our su

preme court among the lawyers. Re

versals and modifications of recent de

cisions have been so frequent in the

past few years as to materially weaken

the respect theretofore had for the de

cisions of that court, and increase the

difficulties (always many and weighty)

which a lawyer meets in advising hie

client or the court. It is possible that

this state of affairs is accounted for

in part by the impressions made upon

th« minds of the judges by the amount

involved. Judging from Justice Mitch

ell's opinion above quoted, it is proba

ble; though I think the prevailing opin

ion among lawyers has heretofore beeD

that It was due to insufficient consider

ation of the cases by the court, and

their unwillingness to hear argument.

Of course, the excuse is that toe dock

et is over crowded. The docket gener

ally is over crowded, it is true. If any

excuse for poor work can be enter

tained, the excuse is sufficient. It

seems to me that it would be better,

even though so many cases should not

be decided, to give more time to the

argument and decision of the cases

which are heard.

The supreme court will not hear ar

guments on the facts, nor upon ques

tions of practice except a few minutes.

All other questions which come before

it are questions of law, which, when

decided, will rule cases to follow re

gardless of the amount involved. What

sense can there be then In allowing

but half an hour for argument of cases

involving $500 or under, and twice that

where the amount is larger. The rule

is ridiculous. The supreme court will

not hear argument (except In very ex

ceptional cases) for more than an hour

a side. The United States courts hear

arguments on each side for two hours,

and it was but a short time since.when

sitting in a federal circuit court of ap

peals, that I heard the court announce

that it preferred to have cases argued

orally BECAUSE "WE THINK WE

GET MUCH ASSISTANCE FROM

THE ORAL arguments of counsel. I

never knew our supreme court to ex

press itself to the same effect. On the

contrary.the Impression it frequently

makes, is, that it prefers not to hear

oral argument. It is but reasonable

to suppose that the court thinksanhour

long enough time to enable the lawyers

to fully present the points In his case,

though the grounds for entertaining

the supposition are much weakened

by the fact that the court has made

the half-hour rule for cases involving

certain AMOUNTS. It is but reason

able to suppose that if the court thinks

a case can be fully argued in two hours

(an hour to a side) or an hour, (a

half hour to a side) it thinks it can be

decided in a like short tlme.

I think all cases should go before the

supreme court on the same footing

and because the point of law In a case

involving $100 is just as important as

if the case involved $100,000—and will

in one case equally with the other serve

for a precedent' by which cases to fol

low will be ruled, there should be the

same time allotted fororal arguments in

every case, regardless of the amount

involved, and at least an hour and a

half or two hours allotted to each side

for argument. In the majority of

cases the lawyers will not take more

than the necessary time, and, although
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fewer cases may be decided In the

course of the year, the general result

will be more satisfactory. If necessary

to keep up the work the court could

probably near arguments for thirty

more days In the year than it usually

does.

Nov. 26, 1897. A LAWYER

OUR EXCHANGES.

Whltthy ExpertR In Arknifta* C »nrt*.

Rather a novel proceeding came up

before Squire Hastings' court in Lit

tle Rock one day last week. A writ

of replevin had been brought to re-'

cover a horse that had been traded

while the plaintiff was under the in

fluence of liquor. The defendant Was

his own lawyer. He pleaded that a

person was never sc drunk but knew

what he was doing, and called John

Baker as a whiskey expert to prove

that fa*ct, but it is said that the expert

got somewhat confused and failed to

convince the court that the position

taken by the defendant was correct.

From this on we presume whisky ex

perts will' become popular, as several

are in training.—Nebraska Legal News.

Hon. John N. Dean of Xenia, probate

judge of Greene county, in making out

the papers, a short time since, for com

mitting a man by the name of J. W.

Murphy to the insane department of

the county Infirmary, absent-mindedly

inserted his own name in the papers

where that of the crazy man's should

have appeared, and the mistake was

not discovered nntil Constable Math

ews presented Murphy at the infir

mary. The officer then came back to

town and informed the judge that he

had proper papers for his commitment

to a mad house, and asked if he would

go quietly or would have the handcuffs

on. The judge altered the papers and

grimly remarked that be would beg to

be excused now."—The Green Bag.

The recent detention of six Turks,

by New York Immigration officials, on

the ground that the law excludes them

as polyga,mists, raises a nice question

under our immigration laws. The sub

jects of the Sultan, referred to, wish

to become farm laborers, their object

ive point being Michigan. When asked

by the inspector if they believed in the

Koran, their reply was, of course, In

the affirmative, for all good Turks do.

Being asked, further, whether they be

lieved 1b the Surahof the law where

the prophet tells the faithful that they

may marry by twos, by threes, or by

fours, of course they replied again in

the affirmative. The Turks were then

told that they could not enter the

United States, the law distinctly de

claring that a polygnmist cannot be

come a citizen of the United States by

adoption, tr is argued by mo uitungv..-

tion officials that a believer in the Ko

ran is necessarily a polygamist. On

the other hand, it is claimed by the

Turkish consul that the United States

do not intend to discriminate in their

immigration laws against religions;

that they do not forbid Mormons to be

lieve in polygamy—what they do is to

forbid them to practice it, and they

punish them if they do. It is therefor*

claimed that, no matter what they be

lieve, if they have no intention to vio

late the laws of the United States they

are entitled to enter the country.

Whether these detained .Turks are po-

lygamists within the moaning of the

law is not certain, and the question

will have to be decided by the courts.

It will hardly be claimed that in pass

ing the laws referred to congress in

tended to exclude those believers in the

Koran who do not practice or. intend

to practice what they profess to be

lieve; and the intent of congress will

be, of course, the controlling considera

tion with the courts. If the'se six

Orientals make declaration in proper

form, that they will not practice po

lygamy, it seems right that they should

be given entrance. In other words, the

courts, it seems to us, are likely to

make a distinction between theoretical

and practical polygamy.—The Albany

Law Journal.

<ll BKH OLD VERDICTS.

Odd Decision* by Juries a Century

Ano.

One of the curiosities of the old rec

ords in this office of the clerk of the

court of Worcester county, Maryland,

says the Baltimore Sun, is an inquisi

tor taken on the body of Nehemiah

Hayman on Oct. 24,1801. The finding

of the jury is "that the afsd Nehe

miah Hayman, at the county afsd, on

the twenty-second day of October as

ifsd was then and there' manslatered'

by the hands of one certain Benjamin

Dennis, and we the juriers afsd upon

their oaths do say that the cause afsd

in manner and form asfd that Nehe

miah Hayman came to his death by a

unmerciful stroke by a Chunk on the

mole of the head by the hands of Ben

jamin Dennis as afsd " The finding

of another jury in August. 1800,

"sworn and charged to enquire on the

part of the State of Maryland when,

where and how and after what man

ner George Ennis came to his death,"

is couched in the following language:

"Do say upon their oaths that the said

George Ennis on the 27th day of Au

gust in the year afsd at the county

afsd was then and there found dead

and we the juriers do say that George

Ennis by the visit of Almighty God

was the cause of his death in manner

and form afsd came to his death and

not otherwise." These are unique Ma

ryland verdicts, but they are not gro
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tesque, like the finding's of the Dela

ware coroner's jury just after the war.

A negro named Jim (history fails to re

cord his surname) was lynched. His

body was found hanging from the limb

of a cherry tree, with a rope adjusted

in the most approved fashion. The na

ture of Jim's crime had so incensed the

people generally that the public senti

ment rather approved the manner of

the punishment and the jurors who

viewed the body solemnly brought in a

verdict that "while climbing a cherry

tree to gather fruit he fell and broke

his neck, from which accident death

immediately resulted."—Nebraska Le

gal News.

When Dock "limn*-" Moan "Children.

Perhaps there is no more fruitful

source of litigation than the use,

in wills and other documents of the

word "issue." It is an ambiguous

word. In ordinary language it means

children, and only children; as when
f lip tniks of what issue a man has, or

what issue there has been of a mar

riage. But in the language of lawyers

it Includes descendants of every de

gree, and even the addition of such

words as "begotten by John Smith"

will not necessarily restrict "issue" to

the sense of "children" of John Smith.

But there is a case which often arises

in which it is settled that the general

ity of the word "issue" will be restrict

ed; or where the "parent" of "issue"

is spoken of, the word issue is prima

facie restricted to children of the par

ent. This rule is commonly known as

the rule in Sibley v. Perry, and its im

portance may be easily recognized if

one considers the enormously large

class of wills which contain devises

or bequests, to children of a named

person with a direction that the issue

of any child dying before the period of

distribution shall take their parent's

share. Lord Eldon does not, however,

appear to have Intended to lay down in

that ease any general rule or canon of

construction; he only dealt with the

peculiar language of the will which he

had before him. Subsequent decisions

have built up the rule which has not

always been spoken of respectfully.

"Suppose." said Lord Justice James,

"a man to leave his property to his

wife for life, and at her death to all

his children then living and the issue

of such of them ns should be then

dead, equally to be divided between

them, the issue of any of them who

might be then dead to take only their

parent's share. Suppose then his chil

dren all to die before the period of

division, having had children who pre

deceased them, leaving families. The

grandchildren might go to the work

house and the family property go to a

stranger under the residuary gift.

That seems a possible result of that

rule." in the same case Lord Esher is

reported to have said that he should

have no objection to be present at the

funeral of Sibley v. Perry. But the

rule is very often one of convenience;

it , may prevent property which a tes

tator really intended to go to his chil

dren or grandchildren per stirpes from

being divided among children, grand

children, and great-grandchildren as

tenants In common per capita.—The

Washington Law Reporter.

A somewhat remarkable case, and

one which well illustrates the diversity

and difficulty of the questions brought

before that tribunal for adjudication

was argued in the New York Court of.

Appeals last week. It involves the

question whether the adjudication by

a court of the Roman Catholic church of

a controversy is a bar to a civil action

in the regularly constituted courts of

the State of New York. In the case to

be considered, for the facts of which

we are indebted to the Albany Argus,

both of the lower tribunals, the su

preme court, special term, and the su

preme court, appellate division, decided

runt such a religions court is, in its na

ture, ecclesiastical only, and has no

jurisdiction to determine the civil

rights of parties, and is no bar to ac

tion even by priests of that church in

a civil court.

The question comes up on the appeal

of the Rev. John S. Baxter, a priest in

the diocese of Brooklyn, from a de

cision of the Metropolitan Court of the

Arch Diocese of New York, presided

over by the vicar-general of the Roman

Catholic church, rejecting his applica

tion for reinstatement to his parish

and for an award of $6,665 salary al

leged to be due him, and also from the

judgment of the apostolic delegate at

Washington, affirming that decision.

Rev. Father Baxter, a priest In the

diocese of Brooklyn, was assigned by

Bishop Laughlin to duty in the mission

church at Babylon on the 10th of Sep

tember, 1883, at the usual salary of

$1,000 per year. All the funds of the

church were turned over to the bishop,

who, it is alleged, guaranteed the pay

ment of the salary. In 1892, Father

Baxter, because of physical disability,

following a severe attack of grip, was

relieved from duty, and at this time

there was a balance due him of $5,598.

In December of the same year, recov

ering somewhat, he was assigned to

duty at St. Mary's hospital, Brooklyn,

with a promise, as he alleges, that he

should retain his pastor's salary and

be sent back to his old charge. In 1896,

after having received only $300 per

year for service in the hospital, and

the Rt. Rev. Charles E. McDonnell hav

ing succeeded Bishop Laughlin, he

brought his case to the attention of the

Metropolitan court of the Arch Dio

cese of New. York. The complaint as

serts thaw while the case was in this

ecclesiastical court, and while he wa&
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still suffering in health, he was induced

by the vicar-general, who presided, to

sign a release for $1,500 of his entire

claim of nearly $7,000. Upon his sign

ing he was given the money, but was

not restored to his parish. He appealed

to the apostolic delegate at Washing

ton, but the appeal was dismissed.

He then took the case into the state

courts, and the defense interposed by

the Roman Catholic prelates was that

the plaintiff had admitted that such

Metropolitan court had jurisdiction

over him, and that, being a member

of the Holy Roman Catholic church

and subject to the rules, laws and

disciplines of that church, he was sub

ject to the jurisdiction and adjudica

tion of that church.

The supreme court, special term,

held differently, and Judge Bradley,

writing the decision for the appellate

division on the same lines, said:

"Beyond the question of doctrine, dis

cipline or church government, there

can be no recognition in this state of

the jurisdiction and judicial power of

any ecclesiastical court. The question

of civil rights of persons relating to

themselves personally or to property,

whatever may be the relation to church

organizations, are subjects of adjudica

tion in the civil tribunals exclusively.

* ,* * Judicial notice will be taken

of the fact that it was not a court cre

ated or organized pursuant to any law

of the State of New York, but was one

that could not by virtue of any law

be created within the state. It appear

ing that the alleged tribunal in its na

ture is ecclesiastical only, it cannot be

assumed, that it,. as such, had jurisdic

tion to determine the civil rights of the

parties; but judicial notice must be

taken to the contrary."

Upon this decision Father Baxter

was allowed to bring action in the civil

court and from this Bishop McDonnell

appeals to the court of appeals.—The

Albany Law Journal.

A very interesting case involving

the liability of an inn-keeper for the

loss of a bicycle, the property of one of

his guests, which had been left in the

charge of one of the landlord's em

ployes, was decided recently at the

Luton (Eng.) county court, His Honor,

Sir Alfred G. Marten, delivering the

judgment of the court. The plaintiff,

H. W. Mathias, had journeyed from St.

Albans to Luton on his bicycle and put

up at the George hotel, kept by the

defendant. Arriving there shortly af

ter noon, he placed the wheel in charge

of an attendant of the hotel, and the

latter put the machine, with many

others,in a shed in the yard attached

to the hotel. After partaking of lunch

eon, and paying the bill therefor, the

plaintiff returned to the shed, intending

to resume his journey, when he dis

covered that his bicycle was missing.

The court found that there was no neg

ligence on plaintiff's part conducing

to the loss. It was contended for the

defendant that he did not receive the

bicycle into bis care, and that assum

ing him to have so received it, he re

ceived it as a bailment for which he

was not liable unless shown to be neg

ligent; and that no such negligence

was proven. The court thought it plain

that the only relation which existed

between the parties was that of land

lord and guest, and that the bicycle

was received by the defendant accord

ingly, as goods brought by the plaintiff

to the Inn. That being so it was not

necessary to show the negligence of the

defendant, for an inn-keeper is prima

facie liable for the loss of goods of

his guests. The court cited (.'a lye's

case, 8 Reports, 32; s. c., 1 Smith's

Leading Cases, 10th edit. 115; Morgan

v. Ravey, 6 Huls. & Norm. 265; Meda-.

war v. Grand Hotel Company. 64 L. T.

Rep. 851 (1891) 2 Q. B., 11; Robins v.

Gray, 73 L. T. Rep. 252; (1895) 2 Q. B.

501, affirming Ibil. 78. The question

was raised whether a bicycle

is within the law of liability

on inn-keepers, inasmuch as it

does not, like the horse* consume

povender, and so bring profit to the

inn-keeper; and that it is a modern

invention. The court was unable to see

any distinction between a bicycle and

any other goods which a guest may

bring with him. A similar question

was raised with respect to carriages

in Turrill v. Crawley (13 Q. B. 197),

where Mr. Justice Coleridge, in giving

judgment, said: "New usages ' have

grown up, and as carriages are com

monly used in traveling, the Inn-keep

er's duties and privileges are extended

to them. It would be absurd to say

that an Inn-keeper might receive a

guest and refuse to receive his car

riage." Moreover, in Taylor v. Good

win, 40 L. T. Rep. 458; 4 Q. B. Div.

228, it was held that a bicycle was a

carriage within the meaning of the act.

5 and 6 Will. 4, c. 50, a. 78, as to furious

driving of any sort of carriage. The

court, therefore, found the defendant

liable for the plaintiff's loss of his

wheel, and assessed the damages at

£21.—The Albany Law Journal.

DYING DECLARATIONS AND DEPOSI

TIONS.

The death of one of the defendants

in a prosecution for criminal libel, now

pending at the Central Criminal court,

has raised a number of questions as

to what would have been the admissi

bility of the evidence, had a dying dec

laration been made by the deceased.

Though the case, at the time of writing

this article, is still unfinished.yet. as

no such question can now arise on it,

there can be no prejudice in dealing

with certain questiojis which might

have arisen, and wlycii. In all proba
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blllty, may never occur again.

Owing to a confusion of ideas that

seems to arise in the lay mind, it will

be as well, however, to point out the

difference between a dying declaration

and a deposition taken in consequence

of the dangerous iliness of any person

who is a witness. The latter is made

by virtue of 30 & 31 Vict., c. 35, s. 6,

which enables the magistrate to take

on oath the deposition of any person

dangerously ill and not likely to re

cover. But such deposition must be

made on the oath or affirmation of the

person so 1ll, and before such state

ment can be read in court it must be

proved that notice of intention to take

such statement has been served upon

the person, whether prosecutor or ac

cused, against whom it is proposed to

be read in evidence, and that such per

son or his counsel or attorney had or

might have had, if he had chosen to

be present; full opportunity of cross-

examining the deceased person who

made the same.

It will be seen, therefore, that a dep

osition taken under such circumstances

is evidence for either the prosecution

or defense, that it is made on oath

and has been subjected to the test of

cross-examination. A deposition so

taken is available in any criminal case.

We are not, of course, dealing with

commissions to take the evidence of

people either too ill or too aged to ap

pear in person at the hearing of a civil

cause.

The case of a' dying declaration is

very different. The declaration is not

taken on oath, but written down in the

presence of a magistrate and signed by

the witness. The principle on which

such statement is admitted in evidence

is laid down by Eyre, C. B., in the case

of Reg. v. Woodcock, 1 Leach, it p.

502:

Sow the general principle on which

this species of evidence is admitted is

that they are declarations made in ex

tremity, when the party is at the point

of death, and when every hope of this

world is gone, wheu every motive to

falsehood is silenced, and the mind is

Induced by the most powerful consider

ation to speak the truth, a situation so

solemn and so awful is considered by

the law as creating an obligation equal

tc- that which is imposed by ft positive

oath administered in a court of just

ice. It is not admissible In any civil

case, though at one time it was held

that it might be. Thus, the dying de

claration of a subscribing witness to a

forged Instrument was held to be ad

missible to Impeach it (Wright vs. Lit

tler. 1 W. Bl.. 389). and the dvinar rle-

clarations of a pauper, respecting his

settlement were admissible: but tmn

doctrine was disposed of by the judg

ment of Abbott, C. J.. In Reg. vs. In-

hnbltxnts of Ahererwili.

A dying declaration is, therefore,

only admissible In criminal cases, and

then only In cases of murder or man

slaughter. In Reg. vs. Mead. 2 B. &

C DOB, where the defeudant. having

been convicted of perjury, a rule nisi

tor a new trial was obtained. While

that was pending the defendant shot

the prosecutor, and on showing cause

against the rule an affidavit was ten

dered of the dying declaration of the

Utter as to the transaction out of

which the prosecution for perjury

arose. Held, that it could not be read,

for that dying declarations are admiss

ible only where the death is the sub

ject of the charge, and the circum

stances of the death the sublect of the

declaration.

There is a curious case in which the

dying declaration of the person was

admitted, on which the prisoner was

being tried, not for murdering the de

ceased, hut another person, by the ad

ministration of poison, but In the tier-

petratlon of that act he had also Inad

vertently poisoned the deceased. In

that case the court held that the same

net caused the death of one as of the

other, and that, it being all one trans

action, the evidence was admissible:

Reg. vs. Baker, 2 M. & Rob. 53.

There are also certain rules which

apply to a dying declaration, which

wp may sum up. briefly, thus: It nuyit

have been when the declarant was In

actual danger of death, had a full ap

prehension of his danger, and that

death must have ensued. The various

circumstances attending the making

if such a declaration are evidence to

its character. It must also be com

plete and unqualified, and It is gov

erned by the ordinary rules of evi

dence as to the admissibility of the

matter contained therein. From a con

slf'eration of these decisions it will bt

seen that a dying declaration properly

understood, could not have been re

ceived In the case mentioned at the

commencement of this article. It was

a criminal case, but not one of murder

or manslaughter, and. therefore, not

admissible.

A deposition taken under the act (31

& 32, Vict., 35, s. 6) as we have seen.

is a different matter, and is expressly

taken lu order to be used as evidence,

owing to the fact that the witness is

so daugerously ill that it is probable

death may prevent Iris making his

statement in open court and the per

son against whom such evidence is to

be used, whether prisoner or prosecut

or, has his Interests safeguarded by the

fact that he has notice when such dep

osition is about to be made, and can

attend and cross-examine If he so

pleases.

Taking, however, the case of a man

who Is prosecuting two or three per

sons for a criminal libel imputing to

him an indictable offense, certain ques

tions may arise which may give rise to
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an Interesting discussion. In the first

place, though a criminal trial, yet, by

51 & 52 Vict., c. 60.. 8. 4, every person

charged with the offense of libel, be

fore any court of criminal jurisdiction,

and the husband or wife of such per

son, shall be competent but not com

pellable witnesses. The same position

would arise under any indictment un

der the Criminal Law Amendment

Act. But in the case of libel it often

apiiears to the lay mind that it 1b the

proseontor himself who is on his trial,

and it is .this impression which has no

doubt given Tlse to many of the loose

expressions of opinion of those who do

not regard the case from a legal point

of view

No doubt inuch of this eonfuslon

springs from . the fact that the dis

tinction between a dying declaration

and depositions token in the case of

the serious iliness of a witness is not

properly appreciated. It- is, moreover,
deeply footed in the human mind that

the fear of approaching death is such

that a man in such a position Js bound

to tell the truth. But, however this

may be with regard to the intention of

the witness, there are many circum

stances which may affect the credibili

ty of the witness.

Putting aside motives of spite or an

ger, there is still to be remembered

that few people, even with the greatest

possible desire to speak the truth, can

give an absolutely accurate statement

of circumstances which only took a

few moments to occur, still less so,

perhaps, when the memory and recol

lection are apt to be impaired by im

pending death. The law, threfore, has

safeguarded, ah much as possible, the

use of dying declarations, and restrict

ed their employment to cases where

the manner of death is the subject of

lnquiry.—Justice of the Peace, In Chl-

?ago Legal Newr

JI OCE SCOTT IN CONTEMPT.

Judge Cunningham B. Scott, famous

for many reasons ns one of the judges

of the district court of Douglas county,

was cited yesterday by the supreme

court to appear Dec. 7 and show why

he should not be fined for contempt.

This order was issued by the supreme

court on. relation of Attorney L. D.

Holmes of Omaha, representing the

George R. Dickinson Paper Company.

The principal cause for complaint

against Judge Scott is his willful refus

al to enforce a mandate of the su

preme court issued last January in the

case of Ackerman vs. Ackerman, a suit

involving a distribution of assets of

the firm of Ackerman Bros. & Heintze.

Under tjje mandate of the supreme

court there if $2,050.06 due the Georgt

R. Dickinson Paper Company. Anoth

er cause for complaint is that Scott

has illegally issued an injunction

against Attorney Holmes proceeding

in the supreme court against the re

ceiver of the firm's assets, because the

receiver has, failed to settle according

to the supreme court mandate

History of the Case.

The relation made by Louis D.

Holmes, attorney for the George R

Dickinson Paper Company, is a com

plete history, of the case. The papet

company, as appellant in the case ol

Ackerman vs. Ackerman, shows that

the supreme court, upon a final hear

ing of the case, made an order, Jan.

20, 181)7. directing John H. F. Lehman

receiver in the case, to pay to the de

fendant paper company, within thirty

days from that date, a sum of money,

which, together with the money to be

received from the clerk of the district

court, would be equal to $2,782.87, for

said company's unpaid distributive

portion of the moneys arising from the

firm assets of the firm of Ackerman

Bros. & Heintze; that there was paid

upon said order by the clerk of the dis

trict court of Douglas county, on Feb.

5, 1897, the sum of $732.21. leaving i

balance due to the paper company of

$2,050.66 Under the order of the su

preme court

This amount was demanded of the

receiver, but no part of it has been

paid. On Jan. 30, 1887, a mandate

from the supreme court was filed and

recorded In the district court of Doug

las county, which said mandate direct

ed the district court of Douglas county

to carry into effect the provisions of

the decree of the supreme court.

Efforts have been made to enforce

this mandate in the lower court. Mo

tions for enforcement have repea+edly

been argued before Judge Scott, but

the motions became lost, were re

newed, and Judge Scott has refused to

dispcse of them. The cause was trans

ferred to Judge Scott's docket, and he

is the only judge who is now author

ized to make any order or to carry in

to effect the decree of the court.

In the meantime Receiver Lebinan

filed his motion in the district court

asking to lw discharged, and also that

his bondsmen be released from liabili

ty. This motion was repeatedly before

Judge Scott. It wis invariably met by

a mollon from the paper company to

enforce the supreme court mandate.

Both these motions were lost and had

to be supplied again.

The paper company claims the re

ceiver gave no sufficient reason why

be should be discharged, and did not

claim he was unable to pay the paper

company's judgment.

Stultification.

The paper company finally asked

Judge Scott to make an order requir

ing the receiver to pay $2,050. Scott

said no such an order would ever come

from his court; that be had once or

dered the receiver to distribute assets

on hand, which had been obeyed, and
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he had discharged the receiver, and

could not execute the supreme court

mandate without stultifying himself,

and said: "I shall protect the receiver,

at nil hazards." Scott used these

words In speaking of the mandate:

"There is more back of this case than

there is in it. There never was such a

decree in any court on earth." Attor

ney Holmes adds that Judge Scott

used many absive and i-ontemptuous

epithets concerning the supremo court.

Finally, on Sept. 18, 1897, the paper

company filed an information in the

supreme court asking that Receiver

Liehman be required to show cause

why he should not be fined for con

tempt for failure to comply with its

orders. This was to have been called

up in the supreme court by the paper

company Sept. 21. On Sept. 20 Re

ceiver Lehman and A. N. Ferguson, his

attorney, filed a petition in the district

court of Douglas county praying for

an Injunction against Attorney

Holmes, restraining him from making

such application to the supreme court

and from proceeding in the matter of

obtaining men an order as was asked.

Judge Scott issued the order of in

junction and set the hearing for Sept.

28. On the following day Judge Scott

gmnted the injunction. In this it is

shown that Judge Scott has attempted

to obstruct, without jurisdiction, the

proceedings of the supreme court.

Therefore, Attorney Holmes asks that

Judge Scott be cited to appear and

show cause why he should not be fined

for contempt.

The order citing Judge Scott to ap

pear, issued by the supreme court, is

as follows:

"On reading the relation of the

George H. Dickinson Paper Company

and Louis D. Holmes, from which it

has been made to appear to the cdurt

that the Hon. Cunningham R. Scott,

one of the judges of the Fourth judi

cial district has wilfully refused and

still refuses to carry out or enforce the

mandate lately issued by this court to

the district of Douglas county, In a

cause wherein Emil C. Ackerman et

al. are plaintiffs, and Gus A. Acker-

man, et al. are defendants, it is or

dered that said Cunningham R. Scott

show cause on or before the 7th day of

December. 1807. whether, and if 80,

why he has so refused and refuses to

carry out and enforce said mandate."

Se veral years ago Judge Scott was

cited to .appear before the 'supreme

i ourt for contempt for failing to carry

out the terms of a mandate. Ho filed

a siatrment, and was let off with a

fine.—Nebraska Legal News.

ROBERT G. INGF.RSOLL

The story of Col. Robert G. Inger-

soll's retirement from the active prac

tice of low has been expected for some

time. When he removed from his Pe

oria home some years ago to New York

he signalized his advent into the

Eastern metropolis by entering the

court rooms of Manhattan Island and

Brooklyn with the exuberance of a boy

fresh from college. He arose early In

the mornings, and long before wagons

began drowning other noises along

William street he could be found in his

office. Often did he burn the midnight

oil so late as to give the slanting shad

ows of the early morning' sun a chance

to take its place. His great reputation

as an orator had preceded him, and his

residence in New York was of less

duration than two months before his

fees grew apace with those of Rufus

Choate. Ellhu Root and William M.

Evarts. At first he enjoyed his new

surroundings. The change of scenery

so different from the agrestic prairies

of Peoria seemed charming. New

friends sprang up around him as

quickly as do the buds of dogwood

trees give birth to blooms when an

April shower falls upon them. Law

yers bade him weicome everywhere,

and sedate judges lent him listening

ears.

He was soon the guest of million

aires; then he joined downtown clubs,

and so on. Before he had been in

New York a year he was a well known

figure in the Wall street cafes, clubs

and all the big court rooms of the isl

and. Then, In an ecstatic moment, he

sold his Illinois home and bought a

residence in Harlem. His house be

came a resort for the merry and the

light of heart. Money fairly leaped

into his lap. His law offices at No. 58

William street was thronged with

clerks and assistant attorneys. The

newspapers had something to say

about him every day, and for a while

he swept things before him—became

the leading lion, as it were—just as a

French actress becomes the only real

star as soon as the ship bearing her

to American soil passes Fire Island.

But the real lawyers "snubbed" him,

for some reason or other, saying that

he was superficial, lacked judgment.

and that his only virtue lay in tie fact

that he possessed a musical voice:

that his gestures were graceful and

his rhetoric and diction superbly ele

gant. That and nothing else. Col. In-

gersoll soon had a "neutrality" case to

try. It came up for argument before

the supreme court at Washington, and

two of the New York attorneys who

had failed to receive the colonel with

that warmth of cordiality that makes

a man feel weicome, were In the court

room at the time of the trial. It was

Col. Ingersoll's first "neutrality' case,

and as he arose to address the court he

appeared ill at ease. He had talked

for an hour, perhaps, when he said:

"May it please the court to correct

me if I proceed wrong in this case. It

is my first one of such character, and

if my procedure be not in line with the
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way such cases are usually presented

I beg the court to inform me."

Without a moment's hesitation Chiet

Justice Waite said to him: "Proceed,

sir. proceed. The court is learning

from you."

From that moment his ability as a

lawyer reeded no further proof for the

two New York gentlemen who were

listening to his argument.

Millionaires aml corporations gave

him the most of his employment, but

occasionally he drifted into criminal

practice. He disliked criminal law,

and has always entertained a con

tempt for the usual jury that was

elected to pass upon a man's liberty,

and it was this feature of the practice

that made it odious to hiin. Still, he

oftentimes appeared for defendants;

seldom, however, for the prosecution.

Years ago he appeared as attorney for

the state In a murder case. The ac

cused waR convicted mainly localise

of OoL Ingersoll's appeal to the jury.

The man was hanged. Subsequent

eventR proved that he was Innocent.

Since then the great atheist has been

averse to participating on the side of

the prosecution. About the time he

went to New York the gambling ele

ment along Sixth avenue and from

Fourteenth to Thirty-second street had

many cases to try. At Jake Smith's,

who now keepR a saloon at the corner

of Twenty-eighth street and Sixth ave

nue, there one night congregated nlnrnt

twenty professional counterfeiters,

card-sharps, green-goods men and the

like. They discussed attorneys, and

when the night was over they had

agreed to band together and to employ

Ingersoll to defend them when legal

defense became necessary. The first

case given the lawyer was one In

which a man named Coulson was

charged with counterfeiting $1,000

notes. Coulson had been arrested, and

a spurious bill of the above denomina

tion had been found upon his person.

Col. Ingersoll appeared for him.

The chief prosecuting witness was a

man named Jordan, a kinsman of Col.

Jordan of the New York subtreasury.

who was an expert in detecting count

erfeit coin. Col. Ingersoll held the

$1,000 bill In his hand. He would low

er it, raise it again and then place it

in such a manner as to catch every an

gle of the eye.
"Mr. Jordan, you say that this is

counterfeit?" asked the colonel. In a

very serious tone, as he held the piece,

of paper in his hands. The reply was

in the affirmative. Then he lowered

his hand that contained the bill be-

tweeu his knees and asked: "Do you

mean to say this bill is counterfeit?"

Mr. Jordan thought that the colonel

had changed bills on him, and replied:

"No; I didn't say anything of the

kind."
"Then, Your Honor." said Ingersoll,

addressing the judge, "I move the case

be dismissed-," and before the prose

cution could make a counter move the

defendant had been discharged. As he

started from the court room Coulson

told his law5-er to keep the bill as his

fee. When the note was presented at

the subtreasury for change, it Was

stamped as counterfeit. Six months

elapsed, and one night Col. Ingersoll

was at Rector's cafe lu this city. As

he went to settle his bill for his meal

a gentlemanly-appearing fellow ap

proached him and asked him if his

name was Ingersoll. Then, before the

lawyer had time to speak, $1,000 in

bills was thrust into his hands, and

Coulson walked rapidly away, remark

ing as he did: "You will find these

good cues," and they were.—J. S. Ev

ans, in Chicago Times-Herald.

AI>Mtrort of Recent Caeca.

The fact that a notary public is sec

retary and treasurer of a corporation

is held, in Horbaeh vs. Tyrell (Neb.) 37

I-. R. A. 434, Insufficient ta raise the

presumption that he is a stockholder,

or to make an acknowledgment of a

mortgage to the company, which was

taken by him, invalid.

The subsequent insanity of the mak

er of notes given to aid the enterprise

of providing a library building for a

board of education is held, in School

District v. Stocking (Mo.) 37 L. R. A.

406, insufficient to prevent liability on

the notes, if the school district, on the

faith of the notes, had expended mon

eys or incurred liabilities in promoting

the enterprise. Such notes are held to

be sufficiently delivered when placed

in the hands of a third person to be de

livered to the board of education wren

called for.

The right of a passenger to take

packages of groceries for the use of his

family with him into a passenger car

is denied in Rullock v. Delaware, L. &

W. R. Co. (N. J.) 37 L. R. A. 417, when

the terms of his ticket entitle hiin to

"personal passage." But it is held that

the officers of the railroad company

cannot lawfully take the packages

away from him by force afer he en

ters the car, although. if he refuses to

remove them, he, with his packages,

may be removed without unnecessary

force.

A parol sale of growing timber is

held. in Leonard v. Medford (Md.) 37

L. R. A. 44!), not to relate to an inter

est in lands within the meaning of

See. 4 of the statute of frauds, and if

the purchaser is placed in full posses

sion, and commences performance of

his contract, this is held sufficient to

prevent repudiation of it by the seller

on the ground.that it is within Sec. 17

of the statute relating to sales of other

property above a specified value.

I
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An order drawn by a married woman

upon the executor of her father's es

tate In held, In Freeman's Appeal

(Conn.) 37 L. R. A. 452. to be subject

to the laws of her doinleil where she

signs the instrument and it is accepted

In that state, although it is dated in

another state and is mailed by an

agent of the payee to the payee In an

other state

The agreement of the plumbers' as

sociation to the effect that the mem

bers will not deal with wholesale deal

ers who sell to any persons who are

not members of the association is held.

In Macauley v. Tieruey (R. L) L. R. A.

455, to be lawful, and not to constitute

a conspiracy, since the object of the

combination and the means adopted

for its accomplishment are lawful.

A loan of money made without the

license required by the Idaho statute

for doing such business is held, in Ver

mont 1,oil n & T.. Co. v. Hoffman (Id.)

3? L. A. R. 509, to be enforcable, as

the statute merely makes the act a

misdemeanor, and provides for suit to

recover the license tax, and the act is

neither malum In se nor malum prohi

bitum.

The disability of an alien to inherit,

imposed by the laws of a state, is held.

In Opel v. Shoup (Iowa) 37 L. R. A.

583, to be removed, so far att the sub

jects of the King of Bavaria are con

cerned, by a treaty bet ween the United

States and Bavaria

Keeping large quantities of dyna

mite and gunpowdr in a wooden stort

in a thickly-settled portion of an incor

porated town, in close proximity to

many buildings and persons, is held,

In Radder v. Koopman (Ala.) 37 L, A.

R. 489, to constitute a nuisance which

will render the proprietor liable for

damages caused to other persons In

case of an explosion, even if this is

due to a fire which originated without

his fault on the . premises of a thin!

person.

But it- is held also, In Kinney v.

Koopman (Ala.) 37 L. A. R. 497. that

it will not be liable for damages of

which the eploslon was not the prox

imate cause,—ns. for the destruction

of a building which would have caught

fire and been destroyed from other

causes Independent of the explosion.

Such a keeping of explosives is. held

to be prima facie negligence.

A representation that notes are as

good as gold, made to induce a vendor

tol accept them as part of the pur

chase price of land, and intended and

understood to be a representation of

facts within the vendee's knowledge,

of which the vendor knew nothing, is

held, in Andrews v. Jackson (Mass.) 37

L. A. R. 402, to constitute an action

able false representation, and not

merely an expression of opinion

A constitutional provision requiring

laws to prevent gambling. is held, In

People, Sturgls v. Fallon (N. Y.) 37 L.

A. R. 419, to be not necessarily vio

lated by fixing the penalty for making

or recording a bet on a horj*e race

merely a forfeiture of the value of the

wager, to be recovered In a civil

action.

Discrimination between competing

omnibus lines at a railroad depot, by

giving one of them a more favorable

stand than is allowed to the other,

where both are given access to the

grounds, is held. in Lucas v. Herbert

(Ind.) 37 L. R. A. 376. insufficient to

constitute any legal ground of com

plaint against the railroad company.

An Injunction against an appropria

tion on a municipal budget for the law

ful purpose of removing garbage, is de

nied in State, Badger v. New Orleans

(L. A.) 37 L. A. R. 540. at the suit of

one who claimed to have a right to re

move the garbage under a contract

which is -disputed and in litigation, al

though it is said that any party in in

ters! may have an Injunction against

an appropriation for an Illegal pur

pose.

A (led of trust, and not an assign

ment for creditors. is held, in Tittle v.

Vaanleer (Tex.) 37 L R. A. 337. to be

made by an Instrument transferring

property to a trustee, with authority to

sell and convey it in the name of the

grantors, "with a provision for return

ing to them any surplus." With the

case are marshalled the authorities of

the different states distinguishing be

tween an assignment for creditors and

a preference by mortgage or sale.
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ANNOUNCEMENT.

Tbls issue closes the "Minnesota Law

.Tourr.nl." The "District Court Reporter"

will tnke the place of the old journnl.

The whole plan and style of the new pub

lication will be as complete a, change

from the old, as the name Is, and we

trust that our subscribers will be more

than pleased with the substitution.

"The District Court Reporter" will be,

primarily, just what Its name indicates,

a reporter of district court eases. This

statement is made advisedly, since the co

op ration promised by judges in the most

important districts in the state insure a

sufficient number of cases ench month to

make good the claim to the title of the

new publication.

The arrangement of the contents of the

"Reporter" will be such that, at the end

of the year, the reported cases may lie

separated from the other matter, and

each be bound in a volume complete in

itself.

THE IDENTIFICATIOIV OK CRIMI

NALS BY THE HKIITILLON SYSTEM.

It is a matter 01 general knowledge

that the average person accused of and

arrested for crime, seeks to suppress the

publication of that fact. If he be so well

known that it is of no use to deny his

name, perhaps the effort will take the

form of using his influence or that of his

attorney or such of his friends as he

cares to call to his aid, with the public

olficers and reporters and publishers of

newspapers. But if the accused is not

known by name, occupation or residence

to the person making the accusation or
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to the officers making the arrest, and hav

ing to deal with him, a far simpler and

easier means of suppressing the publica

tion is at hand. He conceals his identity;

he gives n false name, residence, occupa

tion and history, and thereby he and his

connection -with the crime for which he j

has been arrested, if crime there be. are

as completely hid from the public when

this false statement is published in all the

newspapers of a metropolis as they would

be if the entire matter had been sup

pressed. The motives which lead to tills

desire for suppression are almost as vari

ous as the characters and dispositions of

the persons accused. In the case of those

who have never been arrested before and

who are innocent of the offense charged,

there is an indignation which rapidly

merges Into mortification, and this, to

gether with the thought of saving father

and mother, sisters and brothers, sweet

heart, wife, children, business or social

associates, grievous pain, may prompt the

effort towards suppression. In- the case

of him who has been arrested before and

who is indifferent to the feelings of rela

tives and associates, whether conviction

or acquittal followed the previous arrest,

tho accused knows it will not make his

path out of prison any easier l<< have it

known to his accuser, the polii e and the

prosecuting attorney, that he has been

there before.

in the case of him who makes crime

his business, who is an habitual criminal,

he knows that a more severe sentence

awaits him if he is convicted and his

previous record becomes known.

Following the leadi of a movement

which certainly seems to have reason

back of it, the legislature of Ohio on May

4. l.XSr,. passed an act (S5 Ohio Laws, 134)

which provided that every person who,

after having been twice convicted, sen

tenced and Imprisoned in some penal in

stitution for a felony, either theretofore

or thereafter, either in Ohio or elsewhere

in the United Slates, shall bo convicted,

sentenced -and imprisoned in the Ohio

penitentiary for felony committed1 after

the passage of this act, shall be deemed

and taken to be an habitual criminal, and

on the expiration of the term for which

he shall be so sentenced, he shall not be

discharged from imprisonment in the

penitentiary but shall be detained for

and during his natural life unless par

doned by the Governor; and the liability

to be so detained shall be and constitute

a part of every sentence to imprisonment

in the penitentiary. The act also con

tains a proviso for the parole of this sort

of a prisoner under the direction of the

Board of Managers.

Later, to-wit: April 19, 1803. this prin

ciple of punishment was extended to all

offences upon conviction of which the

law authorized the commitment of an

offender to a work-house. The law pro

vides that in case a previous and similar

offense shall be proved against such per-

son, the rentence for the last offense shall

not be less than double the penalty im

posed for such previous offense, and

where two previous convictions for such

offenses are proved against the offender

the sentence shall not be less than double

the penalty imposed for the last of such

previous offenses; arid further that every

person who after having been three

times convicted and sentenced for offens

es under the law of any state or any or

dinance of a municipal corporation com

mitted theretofore or thereafter i Ohio or

in any other State of the union, shall be

convicted of an offense the punishment

of which is imprisonment in the work

house, every person so convicted shall lie

deemed and taken to he an habitual of

fender and may be imprisoned in a work

house for a period not greater than three

years, nor less than one year unless par

doned by the Governor. In all such cases

the court may further order that such

person shall stand committed to such

work house until the costs of prosecution

are paid.

The Supreme Court of Ohio has held

that in order to lay the foundation for a

sentence of this sort it is necessary that

it should appear in the Information or in

dictment that the prior convictions had

taken place, on the principle that the in

dictment must always contain an aver

ment of every fact essential to the pun

ishment to be inflicted.* *

In states and communities where such

laws exist and are enforced, your old

offender, if he is still an enterprising

burglar, or if he has riot lost his spirit, or

if he is not ready to retire into the asy

lum afforded by the penitentiary for the

•Rlarkhurn v. the State 50, O. S.

J.arney v. the City of Cleveland, 3i O. S.

o!».
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remainder of his days and enjoy a well-

earned repose, is extremely anxious to he

known as some other than himself.

H is such enactments as- this habitual

criminal law (ho called), which render

some system of identilication of profess

ional criminals an absolute necessity in

all largo cities. A system is needed in

order to ascertain, in the first place, if

the offender he an old or a new one.

Again, after it is ascertained tlint (he

present is his third offense, if such he the

case, and he has been properly accused

either by information or indictment, has

pleaded not guilty and thus traversed the

averments in t he accusing paper as to

his previous conviction, the state must be

prepared to furnish competent and con

vincing proof as to those averments and

especially that he is the Identical person

who was convicted under other names

and imssibly in other states and of other

crimes.

It is the habitual criminal, the man

who subsists on the fruits of crime,

against whom those who have in chnrge

the administration of the criminal law

should principally plan and operate. The

large other class of criminals who

through sudden passion, intoxication or

temporary but powerful temptation are

betrayed into the violation of law, are |

more properly designated accidental

criminals. In a great many, perhaps a

majority of such cases, one experience is

svfflcient; although, of course, every hab

itual and old criminal at one time was

guilty of only one crime, and belonged

(hen to the class of accidental crim

inals. A plan which is comprehensive

and thorough enough to make the busi

ness of burglary, larceny, pocket-picking,

forgery, etc., extremely hazardous and

burdeusome, is the one that should be

adopted and rigorously enforced. it is

against this class of criminals that those

responsible for the administration of the

criminal law must wage a constant, re

lentless and aggressive warfare.

About forty years ago it was thought

that the art of photography had become

so practical and easy in its application

that the difficulties attending identifica

tion of criminals could, by its use, be

very largely reduced, and commencing in

the 60's the Polic Department of tveiv

considerable town in the United States

and Canada started its "Ungues' <!al-

lery." As good a photograph as possible

was obtained of each and every person

convicted of crime and there carefully

preserved. In the headquarters of the

Police Departincut of the city of Cleve

land land probably in every other large

American city), there is a cabinet contain

ing upwards of two thousand photo

graphs which have been accumulated in

this way. On the back of the card on

which this photograph is mounted is reg

istered a serial number, the subject's

name and aliases, age. height, complex

ion, color of hair and beard, color of eyes,

shape of nose, any peculiarity regarding

his teeth, his weight, the place where he

was huru. his occupation, the charge pre

ferred against him at the time the pho

tograph was taken, by whom he was ar

rested, the day of his arrest, with n

space left for remarks concerning mat

ters not properly included under the

above heads.

In Paris in eight years, about one hun

dred thousand of these photographs had

been accumulated, and it would seem that

if a person was thus photographed and

registered it would be an exceedingly dif-

ficut tiling for him to pass through the

hands of the same authorities a second

time within a period of say five years,

without being identified. But there are

two things which render this means of

identification liable to fail to furnish con

clusive evidence of identity. One of

these is the change which may take place

In the man himself in a comparatively

small number of years. He may have be

come bald: he may have lost greatly in

weight, or. mi the other hand, he may

have taken oil a great ileal of flush. He

may have turned gray, his style of wear

ing the beard may make such a change

as to completely throw one off the track.

The second tiling is that the labor of

comparing a photograph taken to-day

with the accumulation of photographs

taken say In a perIod of ten or fifteen

years, is so great as to render it Imprac

ticable. It is estimated that to compare

the photograph of a man arrested to-day

with the hundred thousand which have

been accumulated in Paris, would require

the constant worji of a staff of men

skilled in such things, for at least a week.

Put whether that estimate is correct or

not, it can readily be seen that the labor

of comparing one photograph with thou

sands is not inconsiderable, and when

much lime has elapsed between them
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there is certainly a possibility, and may

even be a probability of failure to find

the former photograph even if it is there;

because, it must be remembered that we

have no name to guide us, as there is no

assurance whatever that the name given

now was ever given hefore when the

same person was arrested. Nor is the

matter recorded on the back of these

cards a sure guide. Alphonse Bertlllou

says: "From persona I measurement and

observations mode in Paris, with over

ten thousand subjects, among a hundred

persons of the same height, of those ob

served. 87 had what is commonly called

brown hair, l0 bad blode hair, between 2

and :i per hundred had black hair and

about 1 in every thousand had red hair."

So that if the man who 'is now being ex

amined has brown hair he is only 1 out or

87 in KM): if he has blonde hair, he is 1

In 10 of 100; if he has black hair, he 1b 1

of 3 in 100; and if he has red hair, he is

1 of 3 In 1.000. The same thing applies to

the words "long." "large," "medium,"

"small,' etc., which in ordinary descrip

tions mean to convey an idea of the ap

pearance of a nose, forehead, mouth, etc.

One sees hardly anything else but medi

um, and what appears small to one to

day may be described as large by an

other.

Again he says: "One-third of the sub

jects observed of the snme height have

hazel eyes; one-fourth what is commonly

styled gray: one-seventh blue, and one-

fourth of indistinct color.'

It is not to he understood that the

photograph is useless for the purpose of

identification: It is valuable in verifying

the identity of an individual, but it is al

together impotent to help you discover

the Identity, if you have no other means

but your eye to search for the photo

graph among the thousands in an ordin

ary collection. There are two axioms or

principles which seem to lie at the found

ation of the Bertlllou Method. One is

that "Nature never repents herself," and

the other is that after the subject has ar

rived at the age of 20 or 22 years, certain

bones never increase in size or length,

and they are possible of accurate meas

urement to the extent of 4-100 of an inch.

The principle is laid down that "a man

individualized by measurement of this

kind is mathematically identified;" it is

said "to find two subjects showing exact

ly the same anthropometric indications In

every particular is just as great an Im

possibility as to discover two persons or

objects that look exactly alike." When

the eye sannot discover a distinction,

figures 'which will not lie' will certainly

do it;

Classification is said by Bertillon to be

the aim and the sole aim of his system,

and the first grand division into which all

descriptions are subdivided is according

to the length of the head. Take a collec

tion of sixty thousand photographs of

men and women, divide them into three

equal groups according to the measure

ments of the length of the head: Those

with small length 20,000, those with me

dinm length 20,000 and those with large

length 20,000; it is apparent that if these

groups are to he approximately equal in

uumhers, the series of medinm length of

head should be of less extent than those

of large or small length and should con

tain only the individuals whose measure

ments vary a small fraction of an Inch,

while the series of large lengths should

contain only the individuals measuring

more than the largest of the medinm

class, and those of the same length all

those measuring less than the smallest

in the class of medinm length. Starting

now with the three Grand Divisions, each

one is then subdivided on the same prin

ciple without regard to the length of the

head of the individual, Into three groups

according to the width of the head; this

makes 9 subdivisions with approximately

(1,000 and upwards photographs and meas

urements in each subdivision. The next

subdivision is according tq the length of

the middle finger, and dividing each ot

the nine groups in this manner into three

groups each, we have 27 groups in all,

and each group with the small middle

finger will have about 2,200, each with

the medinm middle finger will have about

2,200, and each with the large will have

about 2,200. The next subdivision is the

measurement of the foot in the same

thiee classes, the small, medinm and the

large, which will divide the 27 groups of

about 2,000 each into 81 of something

over 600 each; each of these 81 groups

will again be subdivided into still smaller

groups by taking the length of the fore

arm as basis of subdivision; then comes

another subdivision by the measurement

of the height, another by the measure

ment «if the little finger, and another by

the measurement of the car, etc. When
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the latter subdivision is reached we have

the quotient of 7 in each final subdivision,

the result of all which is that we have

(SO.00O photographs and descriptions di

vided into groups of no more than 7 or

8 each, which it would be an easy matter

to examine rapidly and carefully and

with desirable results.

An ; tle! rep-.ni-'d In the i;<iiu Ha ;

of November, Dl, from Chambers' Jour

nal gives a short description of the apart

ment presided over by the author of the

system in Parls, and the means taken to

apply his system. The card, 8 Inches by

(i. contains the name, measurement, and

any distinguishing marks about the pei-

son, ills photograph in two positions, one

the front view and one the side view of

the face, and these cards are kept in

small drawers which stand on shelves

like those of a library and are arranged

in sections according to the measure

ments ns I have already indicated. One

main section contains cards of all with a

certain length of head; this section is

subdivided according to the breadth of

the head and again subdivided according

to the length of the middle finger an so

on, the maximum and minimum of the

measurements being written on the out

side of each drawer.

The writer of the article then relates an

actual case of identification which took

place in his presence. A young man had

been arrested and was brought into the

room for measurement: he was bare

footed and bare-headed; 10 measure

ments were taken in four minutes, one

doing the measuring and the other mak

ing the record, as a tailor and Ills assist

ant measure a man for a suit of clothes.

In addition to his height standing, his

height sitting was measured; the length

of his arms extended and the length and

breadth of ids ear. When this was com

pleted he was asked his name, and re

plied "Albei t Felix;" he was then asked

if he had ever "been np" before, and with

considerable assurance answered 'iNo."

When asked if he was sure of it. he re-

died that he was. and he was then- sent

from the room. The search of the cards

was then commenced; section after sec

tion was eliminated by comparing the

figures on them with the figures on the

card which bore the record of the meas

urement just made. At last the search

ended in a drawer which contained just

two cards. The first card showed n dis

crepancy of some of the measurements,

but all the, figures on the other corre

sponded exactly with those just taken of

Felix. Up to this time the photographs

had been covered. Felix was again

brought into the room and re-questioned;

he repeated the former answers, but with

less confidence; the photograph was then

exposed, and there he was to the life, but

the name was different. The card also

had details of certain marks and scars on

the hands and body which were found to

exist on FeHx, who then broke down and

confessed to his identity.

(Jalias Muller, the clerk of the Illinois

State Penitentiary at Jollet in 1889, wrote

concerning the mutter of measurement

as follows: "Experience has demon

strated that the different parts of the hu

man body are not by any means in con

stant congruity one with each other. One

pei-son is of small stature but has a

large head and large feet; another has

small feet and short fingers but is of tall

stature; the variations in Individuals are

so great and the precision of the meas

urements so minute and perfect that

among 100.000 subjects there are hardly

10 who will show approximate figures on

every indication, but even these few can

by the description, according to the Ber-

tlMon Method, of the eye and the nose

and the form and location of accidental

scars and marks, be Individualized al

most beyond a possibility of doubt or

confusion." An nrticle by Bertlllon, pub

lished In the Forum in November, 1891,

speaking of the same subject, says:

"The comparison and discussion of the

description on the cards in any one of the

final packets or subdivisions show that it

.is almost impossible to find two similar

ones, so that the equivalence of the cor

responding figures of two measurements

constitutes almost a certainty of identi

ty." One is surprised at the presence of

the word "almost" in this connection.

That the author of the system stops

short of claiming absolute certainty ot

idnitity is a matter of some surprise, but

it speaks well for his moderation, and his

good judgment ; as do the following re

marks in the same connection:

"Nevertheless in the pursuit of justice,

absolute certainty ought to be aimed at

in all cases where it can be obtained.

Anthropometry, properly speaking, is al

ways supplemented in practice by a de

scriptive identification, by noting the col
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or of tho eyes, halr, beard and complex

ion, and by analyzing the contours of the

profile, forehead, nose, lips, chin and ear.

The voiabulary, therefore, is clear, pre

cise, brief, orderly and classified. The

|«)lice vocabulary of description is an in

tellectual descendant of the vocabulary

of ethnography; it is necessary only to

lower and limit the methods of strict sci

ence so as to adapt them to the use of

the police agents. The descriptive parts

Id replaced by photographs, face and pro

file, side by side, whenever the necessi

ties of the police render the preparation

of a portrait desirable." He then adds,

"finally the record of particular marks,

scars of cuts, boils or wounds, tattoo

marks, e. g., 'vertical cicatrix in the mid

dle of the back of the second of the pha

langes of the left index finger,' 'mole six

centimeters to the left of the vertebral

column and fouteen centimeters below

of the Tth vertebrae,' particular markings

having au identifying power greater than

that of the measurements of the bony

frame. They would even be called upon

to replace these completely were it not

for the difficulty of properly classifying

them."

So the Bertillou system does not end

With measurements; his system of de

scribing the different features is all that

is implied in the language with which he

describes it as I have quoted. His nota

tion of the eye, for instance, is based on

the theory that there is found In the hu

man race but two fundamental types of

eyes, viz: the bine eyes and the maroon

eyes; all other shades must be considered

an intermediate as between these two

types. By the term blue he comprehends

the pale-blue, azure-blue, violet-blue and

slate-blue eyes, although he admits that

many eyes of more or less bluish tints

may participate in two or three of these

qualifications at once. The maroon eyes

have a unique tint which reminds one of

the French chestnut or of the horse

chestnut when the fruit is ripe and fresh

and the shell sleek and shiny; it is the ,

block eye, the eye of the Aral<, the Negro,

the people of southern climes generally.

The shade of this eye is more or less

.deep more or less light, but its general

aspect is more uniform than that of the

series of blue eyes. The intermediate

eyes, to which class throe-fourths of the

eyes of the Caucasian race belong, gener

ally approach either the pale, azure, vlo- j

let, or slate-blue or the maroon eye. The

more or less yellowish, orange-colored

matter which is observed in most eyes

when they are examined by gazing di

rectly into them from the front is what

he denominates the pigment of the eye.

The more abundant this pigment is in the

eye the darker it appears and the nearer

it approaches maroon.

In most cases this yellowish, orange-

color matter is in the shape of a circle

around the pupil, and the four varieties

of pigmentation which serve for the nota

tion and classification of intermediate

eyes are yellow, orange, hazel and mar

oon. Eyes of imperfect maroon color,

those whose surface is not entirely cov-

j ered with maroon, are subdivided as fol-

1 lows: First, maroon circle, where the

maroon is grouped around the pupil: sec

ond, irisated maroon, where the pigment

i enters a portion of the external zone and

leaves exposed 4in the surface of the iris

only small triangular or crescent-shaped

spots, cither of greenish yellow or dark

slate-blue color. It is ills claim that in

his classification a place is found for eyes

of every description .

Before the adoption of this system in

Paris there was a prize of five francs of

fered to every policeman or prison offi

cial who recognized a person who was

concealing his identity and who could

tell the prisoner's real name. Seven or

eight thousands francs n year were paid

for recognizing fourteen hundred to six

teen hundred criminals, yet it was esti

mated, that more than one-half of the

habitual criminals arrested escnped recog

nition. It is stated as a fact that some

criminals who found themselves closely

pursued for some serious offense, would

commit some minor crime for the pur

pose of being apprehended and cast into

piison where they could safely hide until

the storm blew over. It is the claim of

the nnthropometrical system that it cut

short all such expedients in Paris; the

time of assumed names is past; they re

sort to them no longer, save in desperate

cases. An habitual criminal wlio had

killed his wife, and w-ho was apprehend

ed In company with thirty or forty other

persons, such as we would designate as

the tramp genus, was about to be dis

charged unrecognized, although the police

hail been searching for him for several

days, when some remark he chanced to

let drop caused a search to he made to
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see if ho had ever been apprehended be

fore, lie had given a false uume. but by

means of the measurements his card and

roncct name were found, and he was

completely identified as the man who was

being sought. It is the claim of Bertil-

lon that from four to five hundred of this

kind of criminals are annually detected

i:i Pnrls.

To those who say to hini, "We see

your success, but are your failures not

more?' he has this answer: "There are

two kinds of errors: First, mistaken

identity; second, failures to identify.

Mistaken identity arises from confusion

of two measurements which do not relate

to the same person; as when B. is ar

rested to-day and he is declared to he A.,

who was arrested five years ago, al-

l h<;ugh they are two persons. An Eng

lish magistrate has collected numerous

examples of this kind of judicial error in

England in a period of four years." Ber-

tlllon claims that anthropometry protects

us completely from suck mistakes.

"When," he says, "in the midst of a mass

of one hundred thousand measurements

we find a record presenting identically

the same figures as that of the subject

who is under examination, a mathemat

ical mind may object with justice that

the concordance of the figures is not a

sufficiently convincing proof of identity,

since the method of classification has for

its aim the grouping and bringing to life

of similar records of measurement, but

when on this card, selected from one hun

dred thousand, we find in addition a con

cordant personal description, the proba

bility is wonderfully increased, and it

changes to absolute certainty when we

read on the back of this very card the

record of all the bodily marks that are

observed on the subject under examinn-

toan. So that by these three things—first,

measurement; second, description of

photograph of the face and profile; third,

a record of the bodily markings—the

identity is established with such- abso

lute certainty that those making the ex- I

amination do not inform the atcused

that his identity is discovered, but send

that information to the proper magls- j

trate, and the prisoner is confronted with j

the statement of who he is and what his

history has been, so accurate as to lead to

his utter confusion. Of course, habitual

criminals protest, but it is the claim of !

the author of this system that not one j

mistake has been proved. Hut how as to

(he failure to identify? How many of the

one hundred who pass each day through

the process of measurement are not un

masked at once and are recognized later,

either by the aid of the old method or

otherwise? After this system was adopt

ed in Paris the prize of five francs which

had formerly been awarded for the dis

covery nnd identity and real numo of a

; prisoner seeking to conceal the same, was

doubled, and a provision was made that

this reward be paid from the salary of

those making the measurements and rec

ords. In the year 1880 there were only

four such failures to identify, and when

I these were analyzed the primary cause

was found, not in the system, but in the

fact of human fallibility; . the searches

hail been Incomplete or there had been

blunders in dictating or writing figures.

One of the consequences of the use of

tills system as claimed by Bertillon is the

practical disappearance from Paris of

that class of criminals known as interna

tional pickpockets. One hundred of this

class were arrested per year before this

system was introduced; in four years

that number has fallen to :14, and three

years later there were not to exceed 12

of tills class arrested.—Alex. Haddeu, in

Western Iteserve Law Journal.

\ XEW POSTAGE STAMP.

Collimentorittt vr of the Holding of

the TrnnM-MlMHfmmIi»]ii Exposition,

For the third time in the history of the

nation, in. recognition of the importance

of a brilliant enterprise. Postmaster ({eu-

ernl (Jary has decided to order a series of

special postage stamps, commemorative

of the holding of the Trans-Mississippi

and International Exposition at Omaha

in ISuS. The stamps will be issued in de

nominations of 1-cent. 2-ceut, 5-eent, lu

cent and $1, ma king .it possible for the

public to use these stamps on all outgo

ing foteign as well as domestic mail mat-'

tor. The issue lends the Exposition the

prestige of government recognition.

In issuing these special stamps it is not

designed by the postmaster general to

withdraw from sale the current series, as

was the case during the World's Fair.

The issue will lx, of marked artistic or

der in design, symbolic of the great

Trans-M ississippi region.

The design contemplates portraits of
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distinguished persons identified with the

country, appropriate historical events as

illustrated by existing paintings or en

gravings.

It is suggested that one of the denom

inations might have on the face a repro

duction of a celebrated painting. "Fre

mont: Hoisting the Flag on th? Rocky

.Mountains." Prominent men and events

in connection with the Western territory,

typical of its marvelous development and

its progress during the past one hundred

years, are suggested. Among these is the

statue of the distinguished Western lend

er and statesman. Senator Thomas H.

Benton, which bears upon one sid© of

the base a quotation from one of Mr.

Benton's speeches, wherein he outlined

the possibilities of the country beyond

the Mississippi. The complex figure

which hangs in the south corridor of the

capitol, known as "Westward-ho," em-

blenlatical of the hardships attendant

upon the pioneer.

A representation of the picture, "De

Soto's- Discovery of the Mississippi Riv

er," In the rotunda of the capitol at Wash

ington, is suggested for use on one of the

stamps.

The stamps wll be different in color

from the regular service. In shape they

will resemble the Columbian stamp is

sued In commemoraton of the World's

Fair.

Third Assistant Postmaster General

Merritt invites suggestions of scenes for

use of the stamps, it being the desire of

the postoffice authorities to give the

Trans-Mississippi and International im

position the handsomest set of stamps

ever issued to commemorate an exposi

tion.
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